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INTRODUCTION

Good governance is a critical challenge facing Cambodia in its efforts to sustain economic
growth, reduce poverty and attain the Cambodia Millennium Development Goals. Accordingly,
the Royal Government of Cambodia (RGC) gives prominence to improving governance in its
Rectangular Strategy 2004-2008, the Governance Action Plan, and the Decentralization and De-
concentration Strategic Framework. One important initiative of RGC in this regard is the
planned Demand for Good Governance (DFGG) Project, which will be supported by grant
tinancing from the International Development Association (IDA).

The overall development objective of the DFGG Project is to enhance demand for good
governance in priority reform areas of Cambodia by strengthening institutions, promoting
partnerships, and sharing lessons. This is to be achieved by supporting selected state institutions
(SIs) engaged in DFGG through promotion, mediation, response or monitoring functions;
supporting non-state actors (NSAs) to develop DFGG programs in partnership with Sls or
independently; and promoting learning, awareness raising, and capacity building on demand-side
governance approaches in a broader context.

The Ministry of Labour and Vocational Training (the Ministry) and the Arbitration Council (AC)
are pleased to present this project proposal seeking DFGG funding to strengthen, scale up, and
improve the labour arbitration system, mechanics, and services in Cambodia. Addressing labour
disputes, which often can result in strikes, demonstrations or even violence, and building the
capacity to resolve them expediently and faitly, are critical to improving the climate for
investment, increasing economic growth and furthering social development.

This project proposal details the basis for the further development of an effective and credible
institutional system of labour dispute arbitration carried out by the Arbitration Council. It aims
at improving the Council’s dispute resolution services and to expand these services to other parts
of the country and into a broader range of industrial sectors (currently nearly all of the cases
brought to the Arbitration Council come from the garment manufacturing sector in or around
Phnom Penh). To this end, the Arbitration Council plans to use DFGG funds for strengthening
its governance structure; providing critical training for arbitrators and staff; developing strong
and broad partnerships with relevant stakeholders; implementing a targeted outreach and
communication strategy, including improved media relations; and providing necessary training
and capacity building for its stakeholders throughout the country. Most importantly, this project
proposal provides for the development and implementation of strategies which will help the
Arbitration Council to become a sustainable institution in the future.

The project proposal finds its rationale in the Joint Vision Statement of the Ministry and the
Arbitration Council, issued in June 2007, cited below and attached in Annex 1, which sets out
the key goals and guiding principles that are imperative to the further development of a mature
and effective industrial relations system in Cambodia:

Economic growth and social development with a stable investment climate based on
harmonious industrial relations, stakeholder involvement, and credible, effective dispute
prevention and resolution mechanisms.

»  Dispute prevention based on workplace cooperation, dialogue and collective
bargaining between workers and employers, supported by government



»  Dispute resolution through an effective conciliation function and a credible,
transparent and independent Arbitration Council

In developing this project proposal, the Ministry and the Arbitration Council have been working
closely together through a Technical Working Group (TWG), which comprised representatives
of both institutions and which convened frequently. The project proposal is also based on inputs
from a Technical Advisory Group (TAG), composed of key stakeholders, which provided advice
and feedback to the TWG. Participants in the TAG included representatives from employer
associations, union federations, the Ministry, Arbitration Council and Arbitration Council
Foundation (ACF), the International Labour Organization (ILO) and civil society. Feedback
from stakeholders was also collected through other consultation meetings. A brief description of
this participatory planning process and a list of members of the TWG and participants in the
TAG can be found in Annex 2.

As noted above, DFGG funding will permit the Arbitration Council to continue to carry out its
core mandate and to expand its activities and services in both scale and scope, and thus to
further promote, mediate and respond to demands for good governance in Cambodia. Project
activities would start in 2009 (with some pre-implementation activities starting in 2008) and
would be scheduled to be carried out over a period of four years. Proposed project activities and
budget are detailed below.
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1. SECTOR AND INSTITUTIONAL BACKGROUND

Historical background: the call for a new culture of industrial relations

Cambodia’s road to recovery from decades of conflict has been paved with exports, jobs and
growth. Over the past decade, the country has become increasingly integrated into the global
economy with strong growth in the industrial sector, particularly in garment manufacturing. In
1995, this sector employed 20,000 workers; currently, there are approximately 340,000. The
country’s tourism industry is also re-emerging, with over 1.7 million international arrivals in
2006. Cambodia expects to earn US$1.2 billion in tourism revenues in 2007.

Increased economic growth and investment means more jobs in more enterprises — but also
more room for disputes between managers and workers. In 1997, 17 collective disputes were
reported to the labour ministry; by 2005, this figure had risen to 155. These disputes, often
resulting in strikes, demonstrations and even violence, not only affect the climate for investment
in Cambodia, but also jeopatdise social development.

To accompany its transition to a market economy, Cambodia needed a new culture of industrial
relations. The Government has taken important steps towards this goal, including revising its
Labour Law' and ratifying all eight of the International Labour Organization’s fundamental
conventions. Private sector employment in Cambodia is regulated by the Labour Law, and the
Government has given official mandate to the Ministry through a sub-decree’ for inter alia
enforcing the Labour Law and resolving labour disputes between workers and employers.

To this end, Cambodia needed a credible and efficient dispute prevention and settlement system
that had the confidence of all the parties. Without it, labour disputes were likely to continue
escalating and economic and social progress was unlikely to be sustainable. With the end of the
quota system for textiles approaching’, it became even more important for Cambodia to enhance
its positive market image and to ensure increased labour productivity by effectively dealing with
disruptive industrial conflicts. With this in mind, in 2003 the Ministry of Labour established the
Arbitration Council, pursuant to the Labour Law of Cambodia, with support from employer
associations and union federations and assistance from the ILO. In 2004, the Ministry of Labour
developed a National Strategy on Labour Dispute Prevention and Settlement in Cambodia; the
Strategy was considered to be a blueprint for Cambodia’s industrial relations system and has
been endorsed jointly by the Ministry, employer associations and union federations. And in 2005,
the Ministry restructured its departments that are responsible for inspection and dispute
resolution services in order to more efficiently handle industrial relations challenges.

The Ministry’s Department of Labour Inspection is responsible for disseminating and clarifying
industrial relations related law and regulations, and inspecting and monitoring for legal
compliance.

The Department of Labour Disputes is tasked with conciliating both individual and collective
labour disputes. In accordance with the law, collective disputes which the Ministry cannot
resolve through conciliation are forwarded to the Arbitration Council for mandatory arbitration.
If the Council is not able to resolve a dispute successfully, the law provides the parties with

! Labour Law of 1997.
2 Subdecree 52 ANK.BK.
3'The quota system for textiles ended with the expiry of the Multi-Fibre Agreement on 31 December 2004.
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recourse to the courts or to industrial action (strikes and lock-outs). An overview of this labour
dispute resolution process is illustrated in Figure 1 below.

Figure 1. Overview of Labour Dispute Resolution Processes

Dispute
I
[ ]

Individual Collective
Voluntary conciliation by the Mandatory conciliation by
Ministrv in chm'ge of Labour the Ministry in charge of Labour

Mandatory arbitration by
the Arbitration Council
g
Court Court Industrial

actions

The Arbitration Council

The Arbitration Council is provided for in the Labour Law and related prakas of the Ministry.*
Its legal status is that of a national state institution with quasi-judicial authority. That is, the
Arbitration Council is a tribunal established according to Cambodian statutes which endow it
with legal and equitable decision-making authority with regard to labour dispute cases. The
Council is mandated to resolve labour disputes through voluntary mediation and mandatory
arbitration of collective disputes which cannot be resolved through prior conciliation by the
Ministry’s Department of Labour Disputes. These disputes are either ‘rights disputes’, related to
existing rights under the law, contract or collective bargaining agreement (CBA) or ‘interests
disputes’, related to future benefits (mostly in the context of collective bargaining). The collective
nature of these disputes means that such disputes could threaten the effective operation of an
enterprise ot jeopardise social peace.

One of the keys to the Arbitration Council’s success lies in its tripartite structure: it is comprised
of 30 part-time arbitrators nominated by unions, employer organisations, and the Ministry. The
Arbitration Council’s tripartite structure is replicated at the level of each particular dispute. Once
a case is referred to the Council, an arbitration panel is formed comprising three arbitrators, two
of whom are selected by the parties themselves (from the respective lists of union- and
employer-nominated arbitrators), and who, in turn, select the third arbitrator (from the neutral
list of Ministry-nominated arbitrators). Arbitrators receive a modest honorarium for each case
that they are selected to hear.

4 Prakas 99 MOSALVY — 2004 (supersedes Prakas 338 MOSALVY - 2002), hereinafter referred as the “Prakas on
the Arbitration Council”.
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The composition of the Arbitration Council and its arbitral panels is illustrated in Figure 2
below.

Figure 2. Composition of the Arbitration Council
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The arbitration process: How the Arbitration Council works

When a labour dispute arises, if the parties are not able to settle the matter among themselves at
the enterprise level, Cambodian law provides that the Ministry of Labour will attempt to
conciliate the dispute. If the Ministry’s conciliator is unsuccessful in assisting the parties to
resolve the dispute, the conciliator writes up a Non-Conciliation Report, which is forwarded to
the Arbitration Council via the Secretariat of the Arbitration Council (SAC). The SAC is
composed of (currently three) Ministry officials co-located at the Arbitration Council who carry
out specific clerical and registry tasks — similar to the functions performed by a tribunal registry
or court clerk — in accordance with law and prakas. It is at this point that the Arbitration
Council process begins, following the steps outlined broadly below:

e Referral of dispute, appointment of arbitral panel, scheduling and procedural matters

The SAC receives the case from the Ministry’s Department of Labour Disputes. The SAC
then registers the case; facilitates the selection of the arbitration panel members; schedules
and notifies parties of the arbitral hearing date; and provides them with information on
procedural matters.

e Preliminary discussions and interim orders

If any industrial action (such as a labour strike or lock-out) is in effect at that time, the panel
can invite the parties to attend an informal meeting to inform them of the Arbitration
Council process and encourage them to use it to resolve their dispute; the panel can also
issue an interim order, known as a Return-to-Work Order, directing that the industrial action
cease so that the Arbitration Council process can proceed.

e Mediation and arbitration
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On the hearing date, the panel offers the two parties an opportunity to resolve the dispute
via attempted mediation by the panel. If the parties decline the panel’s offer, or if all points
in dispute are not able to be successfully mediated, then the panel proceeds with formal
arbitration. The arbitrators inform the parties of their rights (including their options for
binding or non-binding arbitration) and the Arbitration Council procedures for arbitration.
During the arbitration proceedings, the arbitrators assess the parties’ claims and arguments
and examine any witnesses or documentaty (or other) evidence related to the case.

e [ssuance of arbitral award

After the hearing, and within 15 days of receiving the case, the panel issues their decision on
the case in the form of an arbitral award. Arbitral awards follow a prescribed format, setting
out the issues in dispute; the panel’s finding of facts; the relevant law applicable in the
dispute; and the panel’s reasoning for the final decision and its orders.

e Parties’ recourse under binding vs. non-binding awards, enforceability

If the parties opted for binding arbitration, the award will be immediately enforceable. If they
did not opt for binding arbitration, then they have eight calendar days to examine the award
and, if they so choose, to file an objection via the SAC. If either party files an objection (also
known as an opposition), the award is not legally enforceable: this triggers the parties’ rights
to take industrial action or, in the case of a rights dispute, to proceed to the courts. If no
objection is filed within the eight-day period, the award automatically becomes binding and
enforceable.

This process and the time limits for the various steps (as specified by the Labour Law and related
prakas) are summarized in Figure 3 below.

Figure 3. Timeframe for Conciliation and Arbitration of Collective Labour Disputes

Maximum Time Limits

Process Interim Steps TFotal

Collective dispute reported te labor Inspector (Art. 303)
48 hours

Minister appoints conciliator (Art. 304)

Caonciliation t5 doys i? days

Conciliation agreementfrepart (Art.305)
48 hours

Report sent 1o Minister (&rt. 308)

Referral to Arbitratien Council 3 days

Appoimment of Arbitration Panet (Are. 310}
3 days
Artbitration Pancl meets (Art. 210}

Acrbitration Decision by Arbitraton Pened {Art. 313} I5 days
Immediate

Maetifieation of Minister
Immediate

Meotification of parties

Cppaosition Parties have opporwnity to lodge opposidon 8 days

45 days
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Once an award becomes enforceable the Labour Inspectorate can assist in its implementation. If
cither party refuses to abide by an enforceable award, the other party can ask the court to
enforce the award; the Arbitration Council itself has no control over implementation of its
decisions. In the absence of a Labour Court in Cambodia, the common courts have jurisdiction
over labour (rights) disputes. In practice, however, parties rarely take their cases to the courts as
they have little trust in the Cambodian justice system because of its lack of transparency, its
unpredictability and its tardiness.’

One of the ways that the Arbitration Council addresses these issues is through the publication
and dissemination of all arbitral awards and decisions (including Return-to-Work and other
interim orders). All awards and decisions are publicly available on the Arbitration Council
website and from the SAC, and are published and disseminated in hardbound editions — making
the Arbitration Council the sole legal body in Cambodia that consistently publishes its decisions.’
This allows parties (and potential parties) to see that the Arbitration Council decides issues in a
consistent manner, and respects its own previously held interpretations of law. One consequence
of such transparency is that it would be much harder for the Arbitration Council process to be
improperly influenced or corrupted, as the reasoning upon which decisions are based is stated
explicitly in the awards. Publication of awards also signals to potential parties how the
Arbitration Council interprets the law, and allows parties to monitor and respond to the
Arbitration Council’s evolving interpretations of the law, as well as encourages parties to analyse
how the Arbitration Council might rule in a given dispute; this in turn encourages the early
settlement of disputes.

The Arbitration Council’s track record

It is critical for parties and stakeholders that collective labour disputes be settled faitly and
expediently so as to limit potential damage to the productivity and profitability of the enterprise
and to Cambodia’s economy as a whole, as well as to the future relationship between employer
and workers. As noted above, the Arbitration Council answers these demands for a speedy and
transparent process by issuing well-argued decisions based on the law within only a few weeks.
Its efficiency, competence and credibility have been widely acknowledged nationally and
internationally’. Therefore, as the first tribunal of its kind in Cambodia, the Arbitration Council

5 As of 2004 ‘[o]nly one in six of Cambodia’s 117 judges has a law degree, and only one of the nine Supreme Court
judges. Only 10% of public prosecutors has a law degree. Thus the judiciary inherited by democratic Cambodia is ill-
equipped to do its job, conditioned to being subservient to the executive branch, pootly paid and allegedly corrupt’.
World Bank, Cambodia at the Crossroads: Strengthening Accountability to Reduce Poverty (November 2004). A
more recent study by the World Bank notes the following assessment of the judicial system in Cambodia: ‘A review
of the literature on legal and judicial reform in Cambodia reveals a limited but informative body of empirical
research. Survey research conducted in 2003 (CAS) showed that Cambodians perceived only a slight improvement in
the performance of the courts over the period of 1998 through to 2003. More strikingly, the same survey indicated
that, although taking into account improvements, Cambodians retained little or no faith in the courts as institutions
of justice. Similatly, respondents identified judges and prosecutors as the public officials whom they were least likely
to trust. These findings support other research and expert opinions, which stress the continued weaknesses of the
Cambodian judicial system, including endemic corruption, lengthy delays before hearings, difficulties with the
enforcement of judgments and a shortage of legal aid, all of which present major barriers to justice for the average
Cambodian.” World Bank, Justice for the poor? An exploratory study of collective grievances over land and local
governance in Cambodia' (October 2006).

¢ Cambodian coutts do not publish their decisions, and copies of court rulings are generally made available only to
the parties.

7'The content of ten awards issued by the Council was reviewed by an independent expert, Commissioner Michael
Gay of the Australian Industrial Relations Commission. He concluded that “[tJhe decisions considered ... are ...
lucidly argued, with the statutory scheme applied to the facts as declared. No superfluity or gratuitous findings are
evident. The decisions are brief and developed around a framework of background narrative, relevant law, claim and
findings.” He finalises his remarks with the following statement: “When one considers the short petriod of the
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is seen as a prototype institution for justice which has the capacity to play a significant role in the
ongoing push for legal and judicial reform in Cambodia.”

In just over five years of operations, the Arbitration Council’s records show that it received 575
collective labour disputes. These cases involved enterprises employing a total of more than
290,000 workers, the large majority of them women. The yearly caseloads for the period of 1
May 2003 to 30 June 2008 are shown in Figure 4 below. As may be expected, the caseloads
have generally increased over time, from under four cases per month in 2003 to over 13 cases
per month in the first half of 2008.

Council’s existence the achievement represented by this body of decisions is monumental.” M. Gay, Commissioner,
Australian Industrial Relations Commission, Quality assessment of awards of the Arbitration Council (May 2005),
p. 4.

8 See for example recent reports by UNDP and USAID; “The Arbitration Council has very clear procedures and
time limits. .. The arbitrators are independent, have a high level of professional training, and enjoy prestige among
the legal community. None of the workers interviewed complained of corruption in the Arbitration Council.”
UNDP, Pathways to Justice (Phnom Penh, 2005) at 13. “The one bright light in the Cambodian commercial dispute
resolution landscape is the Labor Arbitration Council, which has authority to resolve collective labor disputes. The
Arbitration Council is only in its second full year of operation, but is gaining the respect of both labor and
employers, and has already caused a reduction in the number of unauthorized strikes and a significant decrease in
the time it takes to resolve a labor dispute. The success of the Labor Arbitration Council makes it a promising
regional model.” Booz Allen Hamilton, Southeast Asia Commercial Law & Institutional Reform and Trade
Diagnostics - Cambodia (USAID: forthcoming 2007) at 55. “The Labor Arbitration Council, along with its
supporting Arbitration Council Foundation, is perhaps the most successful commercial dispute resolution body in
Cambodia, and offers an inspiring best practice for the region.” Id at 60.
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Figure 4. Arbitration Council Caseload
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Source: Arbitration Council data
Notes: - 2003 is a partial year (eight months: AC operations started on 1 May 2003).
- 2008 is a partial year (six months: cases received through 30 June 2008).

Opverall, the large majority of cases brought to the Arbitration Council have been resolved
successfully, often through mediated agreements. A successful outcome is considered to be one
where the Council has either:
a)  facilitated an agreement between the parties to settle the dispute (37% of all cases
received from 1 May 2003 to 30 June 2008); or
b)  issued an award which (even if it was a non-binding award that was opposed in a
timely manner) has been fully or substantially implemented to resolve the dispute
(25%); or
C)  issued an award which (although it was opposed) has formed the basis for a post-
award settlement between the parties and which resolves the dispute (6%0).

A negative outcome is one where the arbitral award has either not been implemented (19%) or
only partially (6%). (Implementation is considered to be partial where the arbitral award
comprises decisions on multiple issues, and a party has implemented only one or several of these
decisions.)

Under the criteria defined above, the Arbitration Council had a success rate of 68% in the period
May 2003 to June 2008, as shown in Figure 5 below. The category ‘Not applicable’ (7%) in the
figure below includes cases where the Arbitration Council rejected a claim on jurisdictional
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grounds (e.g., the claim was improperly brought before the Arbitration Council; or the
complainant lacked standing to bring the claim), procedural grounds (e.g., the moving party
failed to take part in the proceedings), or where follow-up was not possible (parties could not be
contacted due to bankruptcy or other reasons).

Figure 5. Outcomes (Percentage) of Cases Referred to the Arbitration Council’
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The Arbitration Council Foundation

As noted above, the Arbitration Council currently comprises thirty arbitrators. However it does
not itself employ any support staff. Initially, and on an interim basis, the ILO, through its Labour
Dispute Resolution Project, carried out the necessary managerial and technical functions for the
Arbitration Council. However in order to provide for a permanent management structure for the
Arbitration Council, and as a first step in making the Council a self-sustaining organisation, the

% Latest available data as at 30 June 2008. Outcomes ate determined after 60 days from the Arbitration Council
decision, and so this data covers all cases through Case 49/08. Soutce: Arbitration Council Foundation.
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Arbitration Council Foundation (ACF) was established in 2004 by the arbitrators of the
Arbitration Council, with the support and endorsement of the Ministry of Labour, union
federations and employer associations, and with the assistance of the ILO.

The ACF is a non-government entity, which has been registered by the Arbitration Council with
the Ministry of Interior. The ACF is specifically mandated by its statute'” to:
a. Support and facilitate the work of the Arbitration Council;
b. Enhance the independence, reliability and efficiency of the Arbitration Council’s work;
and
c. Develop individuals and instiutions to resolve labour dispute.

The Arbitration Council has oversight of the ACF through the election of one arbitrator from
each list (union-nominated, employer-nominated and neutral list) to be Representatives of the
Arbitration Council (“RAC”). The three arbitrator members of the RAC sit on the five-person
ACF Board of Directors, where they form a majority.

Over the past few years, the ACEF has gradually taken over all the managerial and technical
functions from the ILO." Such functions cover the gamut from operational services (including
day-to-day managerial and administrative tasks such as the acquisition and maintenance of
supplies, equipment and property), to broader responsibilities such as financial control and
management (including fundraising); planning, critical capacity development; public relations and
raising stakeholder awareness and understanding of the Arbitration Council; and legal research
and development of legal tools for the arbitrators.

Two important considerations informed the establishment of the ACF as a permanent
management structure for the Arbitration Council (as compared with developing and enlisting
the Ministry itself or some other regulated agency to take over such functions). Firstly, since the
arbitrators at the Arbitration Council oversee the ACF via their majority on the Board of
Directors, the establishment of a foundation helps to ensure the independence of both the ACF
and the Arbitration Council from competing demands of stakeholders or other third parties.
Secondly, a foundation enables the three stakeholder groups equal representation in the
management of the Arbitration Council through the election of arbitrators from the lists of the
three stakeholder groups (employers, unions and government) to the foundation’s Board of
Directors. This was particularly important in view of the historical mutual distrust between the
three stakeholder groups.

Therefore, the institutional arrangement among the Ministry, the Arbitration Council and the
ACF ensures that the Arbitration Council remains a credible and independent forum for the
resolution of labour disputes. This arrangement is shown in Figure 6 below.

10 Statute of the Arbitration Council Foundation, registered with the Ministry of Interior by letter no. 121 SCN dated
2/09/2004 (hereinafter “ACF Statute”).

T TLO, in conjunction with the ACF, will continue to have a role with respect to facilitating the selection and
recruitment of arbitrators; see Section 4, Module 1.1, below. In addition, the ACF Board of Directors has proposed
amending the ACF Statute in order to provide a non-voting seat for the ILO on the ACF Board of Directors.
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Figure 6. The Arbitration Council, ACF and the Ministry
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In June 2007, the Ministry and the ACF memorialised and clarified the respective roles of the
SAC and ACF by executing the Agreement Between Department of Labour Disputes and
Arbitration Council Foundation on the Roles of Secretariat of the Arbitration Council and
Arbitration Council Foundation. The Agreement is attached in Annex 3.

The ACPF’s structure and staffing

The day-to-day management of the ACF is under an Executive Director, who reports to the
Board of Directors, and a Deputy Executive Director'” who is responsible for managing one of
the functional units as well as assisting the Executive Director in the overall management of the
ACF.” In addition to its Executive Management, in 2008 the ACF budgeted for 15 full time staff
who work in three different units: the Legal Support Team (8 staff); the Communications and
Training Team (3 staff) and the Finance and Administration Team (4 staff). Each unit is headed
by a manager who reports to the Executive Director and the Deputy Executive Director. In
addition, the ACF is in the process of recruiting a Monitoring and Evaluation Coordinator to
oversee monitoring and evaluation activities and to assist with reporting required under the
project. The position is expected to be filled by the end of 2008.

Figure 7 below shows the ACF’s current structure in more detail.

12'The Deputy Executive Director position was created in 2007 because of the increased wotkload over the previous
few years; currently the Deputy Executive Director is also the Legal Support Team Manager. The executive
management role includes drafting and implementing policies and systems for carrying out the ACF’s core activities
(including legal support, capacity building and professional development of arbitrators, and stakeholder outreach
and training); organisational administration; financial management; monitoring and evaluation; and donor reporting.
13 International Legal Advisors within the Legal Support Team also provide assistance to ACF executive
management, as may be appropriate.
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Figure 7. ACF Structure
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The heart of the Arbitration Council’s activities is formed by its direct dispute resolution work:
mediating and arbitrating labour cases. The ACF supports this work through its Legal Support
Team (LST). This full-time team works hand in hand with the part-time arbitrators, providing
the arbitrators with legal research and support, tracking jurisprudence and assistance in drafting
the arbitral awards. As a result, the LST members have extensive knowledge of the jurisprudence
of the Arbitration Council and its interpretation of the Labour Law: what claims have been
brought, how they have been decided and the legal basis for the decisions. The LST is also
involved in capacity building and the development of tools and systems for legal and industrial
relations research (such as benchbooks and a legal research database) for the arbitrators and the
SAC, and in the ACF’s capacity building and training program for stakeholders.

Organising capacity building and training programs is the primary responsibility of the
Communications and Training Team (CTT). It works together with the LST in order to design,
develop and implement training activities and tools that will provide accurate information on the
Arbitration Council process. During 2007 and the first half of 2008, the CTT carried out over 25
direct training activities, involving over 1300 participants, primarily to explain the Arbitration
Council and the process for bringing claims and resolving labour disputes. Many of these
participants wete representatives of employers or unions, so the resulting impact has presumably
been even greater than the direct number reached. The CTT is also responsible for outreach and
dissemination of publications, media relations and promotion.

Finally, the Finance and Administration Team takes care of all of ACF’s matters concerning
tinances and administration, including accounting; the preparation of operating budgets, financial
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reports and forecasts; maintenance of all financial and administrative records; audit planning;
procurement of goods and services; asset and facilities management; and human resources
management.

All ACF staff are recruited, hired and work subject to a range of established policies and
procedures, which provide extensive guidance to staff with respect to workplace performance
and attitude. These include the ACF Workplace Manual; Financial Manual; Administration
Manual; Fund-Raising policy; Staff Development and Performance policy; Confidentiality policy;
Conflict of Interest policy; Workplace Harassment policy; Access to Case Files policy;
Computer, Internet and E-mail policy; and Travel Policy.

ACF (and SAC) staff positions in 2008 are shown in the table below.

Table 1. Number of ACF and SAC staff positions - as at June 2008

Unit Position Number Numbezr Number
per Unit Total
Executive Executive Director 1 5
Management Deputy Executive Director 1
Legal Support Legal Support Team 1
Team Manager
Senior Legal Officers 2
Legal Officers 2 3
International Legal 2
Advisors
Translator & Liaison 1
AC Officer 1714
F Communications | Communications and 1
and Training Training Manager 3
Team Communications Officer 1
Training Assistant 1
Finance and Finance and 1
Administration | Administration Manager
Team Finance and Admin 1 4
Officer
Driver/ Messenger 1
Housekeeper 1
SAC | Management Head of the Secretariat 1 1
- 3
Secretariat Officers

The budget for all Arbitration Council operations (including ACF and SAC costs) is $475,146 in
2008. Since 2003, the majority of the Council’s funding has been provided by the governments
of the United States (US Department of Labor and USAID) and New Zealand (NZAID); this
support has been channeled via the ILO’s Labour Dispute Resolution Project to ACF."” '* ACF

14 Currently there are 16 staff employed to fill 17 positions: the Deputy Executive Director is also undertaking the
duties of the Legal Support Team Manager.

15 ACF became operationally independent at the start of 2006. Prior to this point, funding was channelled by the
ILO via the Community Legal Education Center’s Arbitration Council Support Project.
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has also received direct support from the Dutch NGO ICCO" and Levis Strauss & Company
and the Levi Strauss Foundation."” Additional support has been provided by the Australian
government, primarily in the form of technical assistance from the Australian Industrial
Relations Commission and AusAID contractors.” The Arbitration Council also receives limited
in-kind support from the Royal Government of Cambodia. Contributions in kind primarily
consist of the Ministry of Labour and Vocational Training personnel who have been assigned to
staff the Secretariat of the Arbitration Council.”

In 2007, the ACF Board of Directors selected KPMG to conduct the first financial audit
(covering the period 1 June 2005 to 31 December 2006), which gave positive results. The second
financial audit (covering the period 1 January to 31 December 2007) was carried out by KPMG
in April 2008 — again, with positive results. A copy of the KPMG audit reports are attached as
Annex 4.

The Arbitration Council: moving forward under the DFGG Project

As noted above, more than two-thirds of the cases brought to the Arbitration Council are being
resolved successfully, often through mediated agreements between the parties. This is a
remarkable achievement in a country where the judicial system is weak, the industrial relations
system still immature, the capacity of unions and employers in bargaining and settling disputes
low and where labour relations are barely ‘legalised’. The Arbitration Council’s success has been
widely acknowledged nationally and internationally and has led to strong support from the
tripartite stakeholders.” It has also aroused increasing interest from international buyers in the

16 Tn 2008, ILO channeled approximately $325,950 to ACF from US and NZAID sources.

17ICCO support has included the provision of technical assistance (placement and direct funding of an international
advisor for the three-year period 2006-2008) and financial support earmarked for capacity building (approximately
€184,000 for the same period).

18 Levi Strauss & Co. provided around $12,000 in 2005; the Levi Strauss Foundation has granted $44,000 for the two
year petiod of 2008-2009.

19 AusAID has provided technical assistance through a number of programs, including Australian Youth
Ambassadors for Development, Australian Volunteers International, Australian Business Volunteers and
Volunteering for International Development from Australia.

20'To date, the staff of the Secretariat of the Arbitration Council has consisted of one Head of Secretariat and two
Secretariat officials. During the DFGG Project period, as a result of expansion of Arbitration Council services, it is
proposed that the Secretariat staff increase in size to cope with the increased caseload. For all such staff, the
Ministry of Labour and Vocational Training continue to pay the staff salaries. The Arbitration Council’s practice to
date has been to supplement this salary with further funds; during the DFGG Project, it is proposed that such
supplements be paid out of the expected stakeholder contributions rather than IDA funds.

2l During a sutvey, conducted among stakeholders by ILO in August 2005, the Arbitration Council was credited
with having improved the situation with regard to labour dispute resolution in Cambodia to a great to very great
extent and with having improved compliance with the labour law in Cambodia to @ moderate to great extent. The
survey indicated a high degree of satisfaction with the establishment of the Arbitration Council. ILO, Research
Report, Assessment by Stakeholders of Labour Dispute Prevention and Resolution Capacity in Cambodia (August
2005). This stakeholder view is shared by independent analysts. Researchers for DFID and the World Bank
analysing legal reform found “few of the reform efforts we examined to be credible” and that “[e]ven cursory
examination of the reality behind the rhetoric reveals neither substance nor political will”. As an exception, however,
it notes that “[sjJome early successes in the Arbitration Council suggest that structures which are outside the main
justice system, especially with internal checks and balances (e.g. union and business involvement as well as
government) may have more success” and concludes that “[t]his example could be supported itself in future, or
could be used as a template for other efforts”. A. Burke and N. Vanna, Options for increasing social accountability
in Cambodia, DFID and the Wotld Bank (15 February 2005), p. 14. Similatly, a USAID report states that “[w]here
Government interests are not unduly affected, or where international pressure has been relatively strong, donors and
other international organizations have achieved some modest successes in eliciting reforms”, to conclude that
“lulnder the Industrial Arbitration Council established under ILO sponsorship ..., arbitrators are independent and
sound decisions are being reached.” USAID/Cambodia, Cambodian Corruption Assessment, May-June 2004), p. 9.
An independent review of the Arbitration Council commissioned by the ILO in 2005 concluded that ‘[i]t is clear
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garment industry: consistent with the trend toward corporate social responsibility within
international companies concerned with the industry’s social impact and the public image of
their brands, the Arbitration Council has become an important tool in verifying labour law
compliance because it makes its decisions publicly available and because it has become an
independent and credible forum to address violations of the labour law. IL.O’s Better Factories
Cambodia for example, which is supported by the government, employers and unions and
which works closely with international buyers, monitors and reports on working conditions in
more than 200 Cambodian garment factories according to national and international standards,
including their compliance with awards of the Arbitration Council.

Though the success and effectiveness of the Arbitration Council are undeniable, the Council
faces three key challenges, which it plans to address through the DFGG Project.

First, the reach of the Arbitration Council is largely limited to only one sector (garment sector,
from where currently 94% of the cases originate) and to one region (greater Phnom Penh area™,
from where 96% of the cases originate). While this is understandable in view of the fact that the
garment industry is Cambodia’s biggest industrial sector, concentrated in and around Phnom
Penh, economic activities have in recent years expanded outside the garment sector and into new
regions. The country’s booming economy, partly resulting from a remarkable increase in foreign
investment over the past few years,” has led to increased investments in other sectors and
regions, such as the tourism industry, which is largely concentrated in and around Siem Reap in
northern Cambodia. Other promising sectors include the oil, natural gas and mineral sector, the
construction sector, and agriculture (plantations). These recent economic developments and an
assessment amongst key stakeholders indicate that there will be increased demand for the
Arbitration Council’s services from these new sectors and regions. A primary goal of the DFGG
Project is to enable the Arbitration Council to meet this demand by increasing its service
provision in scale and scope. The necessary pre-conditions for such an expansion, such as the
mobilisation of unions and employers, are discussed in detail in Section 4 below.

A second challenge concerns the Arbitration Council’s success rate. While a success rate of 68%
(including mediated agreements) is promising, it also means that between 25% and 32% of the
cases remain unresolved.” In particular it would be desirable to improve the 49% rate of
implementation of arbitral awards®™ as this would further enhance the credibility of the

that the Arbitration Council is considered a resounding success. The tripartite structure of the Council, the
independence and neutrality of the arbitrators, the level of transparency provided in the structure and publication of
the Council’s awards and the speedy decision-making process of 15 days, have combined into making the
Arbitration Council a highly credible and the most well respected (quasi) judicial body in Cambodia at this time. Its
functioning is praised widely by local stakeholders and international observers alike and it is frequently cited as a
model for wider judicial reform.” Lejo Sibbel, Arbitration Council Review (ILO: Phnom Penh, 2005). Finally, in its
newsletter dedicated to commercial arbitration in Cambodia, the IFC highlights the Arbitration Council as “one of
Cambodia's most successful legal reforms” and “highly effective at resolving labour disputes”. It goes on to say
that “the Arbitration Council demonstrates that it is possible to establish a high quality ADR institution in
Cambodia that is effective and corruption-free ... ” IFC/MPDF Business Issues Bulletin, No. 14, August 2007.

22 Municipality of Phnom Penh and Kandal Province.

23 The annual growth rate for Cambodia was 10.5% in 2006, slowing somewhat to 9.6% in 2007. Foreign
investment increased from $121 million (2004) to $600 million (2007). Wotld Bank, Cambodia: Key Indicators
(April 2007) and East Asia Update (April 2008).

24 Figure 5 above on outcomes show that 7% of the cases fall into the “N/A” categoty. It is not clear how this
figure should be considered with respect to a successful resolution.

% See Figure 5. According to SAC and ACF records, awards have been issued in 63% of the total number of cases.
An award is considered to be implemented a) if it has been fully or substantially implemented to resolve the dispute
(25% of total number of cases); or b) if it (although opposed) has formed the basis for a post-award settlement
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Arbitration Council. Though the Arbitration Council itself has no direct control over
implementation of its decisions, and the causes of non implementation are both nuanced and
varied, it anticipates several actions to address this issue. To this end, DFGG funds would be
used to help further increase the success rate, by:

a. strengthening cooperation with social partners to promote collective bargaining
agreements that provide for binding arbitration by the Arbitration Council;
b. strengthening the mediation function at the Arbitration Council through a designated

mediator pilot project and training programmes for arbitrators to further develop their
mediation skills;

c. improving the capacity of stakeholders’ to engage in the arbitral process effectively and
raise their awareness of the benefits of binding arbitration through targeted training
sessions; and

d. continued publication of arbitral awards, allowing third parties to monitor compliance
with awards

Proposed actions are described in further detail in Section 4, Detailed Project Description and
Section 13, Risk Assessment and Mitigation.

A third key challenge is to make the Arbitration Council a sustainable institution, with increased
capacity to deliver its services to Cambodia’s citizens upon completion of the DFGG Project. To
this end, DFGG funds would be used obtain expert advice (for example, via Institution Building
Training Seminars) and to develop and implement strategies to produce a wide range of
outcomes and impacts, lasting beyond the life of the DFGG Project, in the areas of partnerships,
branding and awareness raising, capacity building, development of legal tools and material
resources. In addition, the success of the Arbitration Council ultimately depends upon an
effective collaboration between the Arbitration Council, the ACF, the Ministry of Labour and
employer associations and union federations. Ensuring the Arbitration Council’s institutional and
financial sustainability beyond the implementation timeframe of the DFGG Project is thus a
primary goal of this project proposal.

In order to be able to meet the above challenges, the Arbitration Council will need to increase
and expand its activities and services, while also enhancing the quality and effectiveness of its
work. The increased level of activity and the expansion of services require greater funding to
increase outreach (e.g., media tools, additional training programmes), to effectively and
competently handle the increased caseload that is expected to result (e.g., greater volume of
arbitrator honoraria, increased staffing) and to provide a more robust infrastructure in order to
operate at a high level of effectiveness in the Council’s expanded work (e.g., expanded facilities,
additional hardware). In short, the ACF will provide a range of increased management and
support services to the Arbitration Council that include: planning; financial management; public
relations; fund-raising; legal research; organisation of training programmes for arbitrators in
Cambodia as well as visits to overseas arbitration bodies and international conferences for
training, observation and professional networking purposes; stakeholder outreach and training;
and promotion of the Arbitration Council process. World Bank requirements also imply
increased costs in specific areas (e.g., additional staff for procurement, increased expenditure on
monitoring and evaluation).

The Arbitration Council anticipates that the overall budget will rise from just over $475,000 in
2008 to an average of $755,006 per year during project implementation. Over the course of the

between the parties that has resolved the dispute (6% of total number of cases). Implementation rate of awards is:
(25+6)/63 x 100%=49%.
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project, staff levels at ACF and SAC will increase, and a number of consultants will be engaged
to assist with activities such as sustainability and fundraising, media relations, stakeholder
awareness and training activities. Over the four years of project implementation, the total budget
is planned at $3,020,265, of which stakeholder contributions are expected to cover around
$229,233. Therefore a total of $2,791,032 is requested under the DFGG Project; this amount
also includes certain activities to be carried out before project effectiveness. The above is
described in greater detail in Section 4, Detailed Project Description, and Section 5, Detailed
Cost Estimates and Financing Plan.
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2. PROJECT DEVELOPMENT OBJECTIVE, KEY BENEFITS AND INDICATORS

The overall objective of the project is to contribute to an effective governance environment for
private sector development by enhancing the extent to which a well-functioning labour
arbitration system builds workers’ and employers’ confidence that labour disputes will be
resolved effectively and fairly.

Quick and effective resolution of labour disputes brings significant advantages to both workers
and employers, and eventually to the economy as a whole: minor disagreements and
misunderstandings can be prevented from escalating into major disruptive disputes; enterprises
can thus become more efficient, allowing them to compete more readily in national and
international product markets; labour productivity can increase as a result, thereby contributing
to enterprise competitiveness and providing a foundation for increased benefits for workers; and,
tinally, trust and confidence is developed from which more mature forms of interaction can
emerge. The benefits of effective labour dispute resolution for the national economy is illustrated
by a study™ that found that between 1999 and 2004, mediation by the US Federal Mediation and
Conciliation Service (FMCS) saved American workers and businesses on average $1.5 billion per
year. For 2006, FMCS is estimated to have prevented the loss of at least $1.7 billion in
employees’ wages and company profits (which is around forty times the agency’s budget of $42.8
million for the same year).”

The Arbitration Council contributes to the governance goals of the Royal Government of
Cambodia. It serves as a model of good governance and of how demand for good governance is
promoted, mediated, and answered. It embodies several desirable characteristics of a quasi-
judicial body. Prior to the establishment of the Arbitration Council, labour disputes were usually
resolved arbitrarily, without citizen involvement, without a clear explanation of how a decision
had been reached or what the facts were, and with allegations of influence. The Arbitration
Council has changed that situation: it is independent from government and from its users and
stakeholders. It is fast — decisions are issued to the parties within 15 days, and published a few
days thereafter. It is transparent — users select arbitrators from a list which they have previously
approved and that has been compiled with the assistance of an independent party (the ILO).
Cases are decided on their merits and according to the law; the reasoning and legal basis for the
decisions are clearly indicated and made known to the public. These and other qualities have
been widely acknowledged nationally and internationally and have led to strong support from the
tripartite stakeholders — government, employers and employees. Having effective counterparts in
government (particularly the Ministry of Labour) and in civil society (employer associations and
unions) is crucial to the Arbitration Council’s ability to respond to and mediate demand for good
governance. The Arbitration Council’s success also serves as a model for judicial reform and for
other areas of arbitration, including commercial, land or family disputes.

The Arbitration Council addresses concretely the government’s key reform issue of private
sector development. As noted eartlier, in just over five years since its establishment, it has
received 575 labour disputes, involving enterprises employing a total of more than 290,000
workers.”® The Arbitration Council is mandated to issue interim orders that oblige the parties to
the dispute to cease industrial action (such as strike or lock-out) while the dispute is under

26 Employment Policy Foundation, Impact Measures of Federal Mediation and Conciliation Service Activities 1999-
2004 (Washington DC, 2005).

27 Federal Mediation and Conciliation Service, Fiscal Year 2008 Congressional Budget Submission (2007).

28 This comprises the period 1 May 2003 to 30 June 2008 inclusive.
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arbitral review. These orders have averted hundreds of days of lost production. Parties have
greater confidence in the arbitral process itself because they select their own arbitrators from a
list they originally nominated. The process and outcomes provide a basis for the parties to
establish or repair their relationship; and an improved relationship between employer and
employees allows for a smoother introduction of productivity improvements. Though the parties
generally choose non-binding arbitration, the Arbitration Council successfully resolves 68% of
the cases it receives. Similar issues are resolved in a consistent manner, creating a coherent body
of jurisprudence; this both increases parties’ confidence in the Arbitration Council and provides
stakeholders with guidance on how the Labour Law should be applied.

The work of the Arbitration Council supports the broader goals of Cambodia’s National
Strategic Development Plan (NSDP) 2006-2010 (which replaces Cambodia’s National Poverty
Reduction Strategy 2003-2005), and the Royal Government of Cambodia’s Rectangular Strategy
(November 2004), in particular in the areas of private sector development (including industrial
relations development), governance reform and judicial reform. It forms important synergies
with the activities of other institutions and organisations that work in these areas. In the sector
of industrial relations development in Cambodia, these include training and capacity building
programmes by the International Labour Organization (including its Labour Dispute Resolution
Project, the Workers’ Education Project and Better Factories Cambodia), ACILS Solidarity
Center, the Community Legal Education Center, and by and for union federations and employer
associations (including CAMFEBA and GMAC).

Increased funding under the DFGG Project term will allow the Arbitration Council not only to
ensure the continuity of its operations, its institutional integrity and effectiveness as a forum for
labour dispute resolution, but also to expand its reach to other geographic and economic sectors;
facilitate access by potential users to its services; improve research and analytical capacity; and
expand education and outreach programmes. This will increase DFGG, improve parties’ ability
to represent their interests at the Arbitration Council, and encourage more effective means of
dispute prevention and resolution. Most importantly, as mentioned in the previous section,
increased DFGG funding would be used to make the Arbitration Council (and the ACF) a
sustainable institution, with increased capacity to deliver its services to Cambodia’s citizens after
the end of the project.

Specifically, the Arbitration Council will continue to stimulate DFGG in the following ways:

= Promoting: The Arbitration Council promotes DFGG by demonstrating to the
parties to a dispute that conflicts can be resolved under the law through a
transparent, fast, and impartial process. The Arbitration Council also shows people
that they can access their rights, and that there is a forum where they can make
claims that their rights have been violated — and that these claims will be considered
seriously. Each of the 575 cases received by the Council since May 2003 is, in effect,
an experiment in the democratic demand by Cambodian citizens on the state. The
Arbitration Council’s training and outreach activities further promote DFGG by
ensuring that awareness is raised beyond the parties to a dispute.

. Mediating: Workers and employers, especially when organised to represent group
or collective interests, place strong demands on the state to provide fair and equitable
solutions to conflicting interests in the industrial relations arena. The Arbitration
Council mediates between these conflicting interests in a speedy and transparent
manner, by hearing disputes and issuing clear, well-argued decisions based on the
law.
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The following Results Framework summarises the project’s development objective and the
intermediate outcomes for each project component. The framework also identifies key
quantitative indicators for each of the expected outcomes. The detailed Results Monitoring
Arrangements, which includes indicator target values, is in Section 8, Monitoring and

evaluation arrangements.

Table 2. Results Framework

Development Objective

Summary Outcome Indicators

Use of results information

To contribute to an effective
governance environment for private
sector development by enhancing
the extent to which a well
functioning labour arbitration
system builds workers” and
employers’ confidence that labour
disputes will be resolved effectively
and fairly

1. Number of labor dispute cases handled
by the AC

2. % of labor dispute cases successfully
resolved through AC process

3. % of union and employer group
representatives and other stakeholders
that report a high confidence in the
independence, credibility and
effectiveness of the AC

To monitor progress and
performance, and evaluate the
effectiveness of project support
(ongoing evaluation will help
improve outcomes during
implementation and may identify
lessons for future support)

To learn lessons on, but not

limited to:

- The most effective means to
promote stakeholder
confidence in the AC
process

- The most efficient means to
extend the AC’s reach and
influence

Objective: To ensure the independenc

Component 1 — Institutional Integrity and Sustainability:

e, credibility and sustainability of the AC

Intermediate Outcomes for each
Component

Intermediate Outcome Indicators

Use of Intermediate Outcome
Monitoring

Independence, credibility and
sustainability of AC assured

1. % of AC, SAC, and ACF staff that
report an increased understanding and
institutional capacity to perform their
respective roles in the labor arbitration
and dispute resolution processes

2. % of union and employer group
representatives that report high
confidence in institutional capacity of
the AC to undertake labor dispute
resolution

3. % of AC, SAC, and ACF staff that
report an increased effectiveness of the
AC process

4. % of union and employer group
representatives and other stakeholders
that report a high confidence in the
independence, credibility and
effectiveness of the AC

5. Expert rating (%) of quality of awards
given by the AC

6. Revenue generated through tri-partite
contributions by AC as % of operating
costs

Indicators will be reviewed by
ACF and discussed with the
Project Collaboration Committee
and Stakeholder Advisory Group
as appropriate and remedial
strategies developed and actions
taken to address emerging
issues/problems and improve
outcomes/performance

Where available, outcome indicator
information will be included in
Quarterly and Annual reports to
DFGG/RGC
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Component 2 — Labour Dispute Resolution:
Objective: To increase the AC’s capacity to tesolve labour disputes across the country

Intermediate Outcomes for each
Component

Intermediate Outcome Indicators

Use of Intermediate Outcome
Monitoring

Labour dispute cases are processed
in a timely manner and resolved

through the AC process

Increase in cases from outside the
greater Phnom Penh area

Increase in cases from outside the
garment sector

Number of labor dispute cases handled
by the AC

Percentage Of labor dispute cases
successfully resolved through AC
process

Percentage of cases where AC issues an
award within the 15-day period mandated
by law, or within the extended deadline, if
an extension has been authorised by the
parties

Percentage of cases from outside the
greater Phnom Penh area

Percentage of cases from outside the
garment sector

Indicators will be reviewed by
ACF and discussed with the
Project Collaboration Committee
and Stakeholder Advisory Group
as appropriate, and remedial
strategies developed and actions
taken to address emerging
issues/problems and improve
outcomes/performance

Where available outcome indicator
information will be included in
Quarterly and Annual reports to
DFGG/RGC

Component 3 — Partnerships and Stakeholder Outreach and Training:

Objectives:

1. To establish and maintain partnerships to strengthen AC/F
2. To improve stakeholders’ awateness and understanding of the AC and of how to resolve labour disputes

Intermediate Outcomes for each
Component

Intermediate Outcome Indicators

Use of Intermediate Outcome
Monitoring

Partnerships established with
relevant institutions

Increased level of awareness of the
AC and the labour dispute
resolution process

Stakeholders have increased
understanding of the AC process

Number of partnerships between AC and
SIs and NSAs established or continued
under the project — disaggregated by type 1
and 2%

% of relevant stakeholders (including AC,
ACF, MOLVT, ILO, partner agencies

involved, etc.) rating high effectiveness of
the partnerships established under project

Number of new or existing partnerships
for which AC/ACEF (i) expresses interest,
(ii) makes a concrete plan, and (iii) takes
the first steps to continue engagement
beyond life of project

% of union, employer organization leaders
and representatives aware of AC and labor
arbitration process via AC outreach

Level of understanding (as % scoring high
on rating scale) of labor arbitration process
among union and employer organization
groups leaders and representatives

Indicators will be reviewed by
ACF and discussed with the
Project Collaboration Committee
and Stakeholder Advisory Group
as appropriate, and remedial
strategies developed and actions
taken to address emerging
issues/problems and improve
outcomes/ performance

Where available outcome indicator
information will be included in
Quarterly and Annual reports to
DFGG/RGC

2 The project will use the following definition for partnerships - "A partnership is a collaborative relationship

between entities to work toward shared objectives through a mutually agreed division of labot". Strictly, by this
definition commercial relationships should not be regarded as partnerships. Recognizing, however, that in the
specific context of the project and given the lack of such relationships between SIs and NSAs in Cambodia, some
direct commercial relationships that reflect elements of ‘partnership’ will be separately tracked as well. The total
number of partnerships will be the sum of these two forms of relationships. The PCO will make a case-by-case
determination of whether a particular relationship should be categorized as a partnership or not.
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Component 4 — General Operations and Project Management:
Objective: To provide managerial and technical support to AC

Intermediate Outcomes for each
Component

Intermediate Outcome Indicators

Use of Intermediate Outcome
Monitoring

Resources managed
effectively/efficiently to
plans/budget, and adequate
technical support provided to
sustain the AC and successfully
implement the project

1. ACF undertakes independent monitoring
through NSAs

2. ACF uses information from independent
monitoring through NSAs to take
management and/ot cotrective actions

3. AC/ACF (i) expresses interest, (i) makes a
concrete plan, and (iii) takes the first steps
to undertake new or continue existing
DFGG activities beyond the life of the
project.

4. Inputs procured, and activities and outputs
completed to schedule. Expenditure to
budget. Agreed reports to schedule

Indicators or progress and
performance will be regularly
reviewed by ACF management,
and discussed with the Project
Collaboration Committee and
Stakeholder Advisory Group as
appropriate, and remedial actions
taken as needed to address
emerging issues/problems and
improve project performance
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3. LESSONS LEARNED AND REFLECTED IN THE PROJECT DESIGN

This section is based on the note Alternative Labour Dispute Resolution: Global Best Practices
and Their Application at the Arbitration Council of Cambodia, which was prepared as part of
the DFGG Project preparation process (see Annex 5). It serves to list and explain the lessons
learned from the international experience in Alternative Labour Dispute Resolution (ALDR) and
from the Cambodian ALDR experience — particularly the experience of the Arbitration Council
— and to highlight how these lessons will be applied in the structure, procedures and
development of the Arbitration Council under the DFGG Project. Culled from years of ALDR
expetience across several nations, six primaty lessons stand out as essential to any effective
ALDR system. Learning from its peers and its own experiences, the Arbitration Council
incorporates these lessons (designated in the annex as the six main “good practices”) into its own
design and strategies, and thus in this project design,.

The first lesson learned from the international experience is to utilise alternative dispute
resolution for labour disputes. In the past ten years, conciliation, mediation and arbitration have
risen in the ranks to become the present-day preferred methods of labour dispute resolution for
many nations around the wortld due to the quick and fair rulings these processes produce. While
court systems seck to resolve past wrongs, ALDR is, by nature, forward-looking and aims to
preserve the working relationships of disputing parties by producing decisions designed to
resolve present conflict in the context of greater cooperation in the future. This unique
perspective of ALDR serves in part to explain its growing popularity. Moreover, specialised
ALDR institutions are gaining recognition and respect for displaying experience, sensitivity, and
creativity in their decisions.

As described in Section 1 of this project proposal, the escalation of labour disputes in Cambodia
gave rise to a need for a credible and efficient dispute resolution system. With the establishment
of the Arbitration Council in 2003, Cambodia added its name to the growing list of countries
that have joined the global trend of ALDR. The Arbitration Council was designed to strategically
incorporate elements of successful ALDR from around the world, in order to achieve a system
that reflects the valuable lessons learned from older, more established ALDR institutions. The
Arbitration Council’s early successes and continuing achievements are a testament to the
strength of ALDR as the principle method for resolving labour disputes in Cambodia.
Challenges, however, remain for the Arbitration Council and for ALDR more generally in
Cambodia. The Arbitration Council is part of a larger dispute resolution system in which the
Royal Government of Cambodia’s Ministry of Labour and Vocational Training plays a vital role
— particularly its Department of Labour Inspection and Department of Labour Disputes, in
dispute prevention and conciliation, respectively. The continued success of the Arbitration
Council and progress of ALDR in Cambodia is therefore intimately tied to the functions and
development of the Ministry as well. These, and other challenges, are described more fully in
Sections 4 and 13 of this project proposal.

The second lesson learned is that ALDR systems benefit significantly from the active
involvement of stakeholders. Many ALDR systems are designed to encourage stakeholders to
navigate their own resolution at every step of the process. Stakeholder involvement is commonly
built into the structure of ALDR institutions as well, through the creation of bi- and tripartite
systems. The traditional judicial system denies parties the ability to govern the direction of their
own relationships and instead imposes an outsiders’ solution that is seen as an intervention
rather than a solution. In contrast, the “self help” attitude of ALDR encourages parties to
actively participate in the search for sustainable solutions.
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Having learned from the trials and tribulations of nations with established ALDR institutions,
the architects of the Arbitration Council designed a system that incorporates stakeholder
involvement at every step of the way. Through the creation of a tripartite system, employers,
employees and Ministry select the arbitrators who make up the Arbitration Council, requiring
them to contribute to the ALDR process from its inception. Stakeholder involvement is also
ensured at the level of each particular dispute. Once a case is referred to the Council, an
arbitration panel is formed comprising three arbitrators, two of whom are selected by the
disputing parties themselves. During the procedure, parties are expected to make genuine efforts
to cooperate and reach a settlement. The Arbitration Council’s own experience has shown that,
although cases are registered after the parties have already undergone attempted conciliation with
the Ministry’s conciliators, these same parties are often eager to engage in further negotiations
and informal mediation at the Arbitration Council, resulting in the frequent settlement of
disputes and closing of cases without a more formalised arbitral hearing. Finally, in response to
requests from its stakeholder groups and to enable the Arbitration Council to institutionalise its
consultations with these stakeholders, the Arbitration Council plans to establish a permanent
tripartite advisory committee, which will convene regularly.

The third lesson learned is that ALDR systems ate only employed to the extent stakeholders are
trained to utilise them, and therefore, the road to successful conciliation, mediation, and
arbitration must begin with proper training for both employers and employees.

The Arbitration Council recognises from the experience of established ALDR systems that
stakeholder training is vital to achieving its goals. Stakeholder awareness and their knowledge and
competence to utilise the Arbitration Council as a forum for resolving disputes and moving the
parties employment relationship forward have been a challenge in Cambodia. Surveys of
garments workers about their recognition of the Arbitration Council have indicated a need for
more extensive outreach efforts; arbitrators’ own experience in labour dispute cases reveal broad
and varied but generally relatively low levels of competence among stakeholders’ ability to make
use of the arbitral system; and stakeholders themselves have indicated their desire for continued
capacity building and training. Efforts by the Arbitration Council to educate stakeholders include
regular and expanded outreach programmes in the community to educate workers, employers,
lawyers, law students, and community members on the structure and proceedings of the
Arbitration Council, as well as a website with, and frequent hand-distribution of, published
decisions of the Arbitration Council in both Khmer and English.

The fourth lesson learned is that ALDR appeals to disputing patties not only because of its
accessibility, but also because, unlike the courtroom, ALDR is designed to be an informal and
quick process. And, in turn, the informal tone of proceedings presents ALDR as even more
accessible to the spectrum of disputing parties. These factors combined make clear the necessity
for any ALDR system to provide less formal, more accessible environments, and yet quicker
results than the traditional courtroom.

The Arbitration Council is aware that the appeal of ALDR is closely associated with its
informality and rapid results, and thus, runs accordingly. Closely tied to its goal of accessibility,
the Arbitration Council’s proceedings are designed to be less formal than those of the courtroom
and the Council follows a strict timeframe for each case, resulting in a system that is remarkably
quick, even on a global scale. The Arbitration Council has found that such relative informality
has resulted in parties — especially parties who are introduced to the arbitral process for the first
time — expressing satisfaction with the process and the extensive guidance provided through the
proceedings; but this same phenomenon requires temperance with the need for parties to
develop their capacities to more effectively use the arbitral process. (See third lesson, above.)
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Similarly, while the relatively rapid (15-day) period for arbitral award issuance has roundly been
applauded by stakeholders, such a statutorily-mandated timeframe obviously has placed
pressures on the Arbitration Council that can only be expected to intensify to the extent labour
dispute caseloads increase. Expansion of resources available to the Arbitration Council and their
efficient allocation and use can be expected to alleviate some pressures, including, for example,
multiple facilities available to mediate and arbitrate cases simultaneously; and possible mediation
by one designated mediator instead of by a full arbitration panel.

The fifth lesson learned is that, in order for stakeholders to trust and rely upon ALDR, and for
the resulting decisions to be abided by, these institutions must serve as pillars of fairness and
equity under the law, as a common ground for employers and employees alike. In essence, the
values embedded in procedural fairness that serve as the foundation of legal systems worldwide,
must be the cornerstone of any ALDR institution as well. Among these values, the neutrality and
independence of the decision makers and transparency of ALDR institutions are critical.

With the understanding that the success of a Cambodian ALDR system would hinge upon the
integrity of its procedural fairness, the Arbitration Council was designed to be neutral,
independent, and transparent. Notably, the Arbitration Council is the only judicial body in
Cambodia to publish its decisions, solidifying its position at the forefront of legal reform in the
country. Recognising that public perception and appreciation of the Arbitration Council as a fair
and just institution has been integral to its effectiveness thus far, the Arbitration Council plans to
widen its promotional work among stakeholders while also continuing to review and develop
procedural mechanisms and other strategies to ensure its independence and integrity.

The sixth and final lesson learned from the collective global experience in ALDR is to provide
disputing parties with many opportunities to mediate. While ALDR itself encompasses many
different avenues to settlement, the line between mediation and arbitration is becoming blurred
in many systems as countries learn of the interconnected nature of these two procedures, and are
beginning to reap the benefits of flexible institutions.

The Arbitration Council enjoys the benefits of a flexible procedure that does not cut off
conciliation or mediation from the arbitration stage by providing multiple opportunities for
disputing parties to settle prior to arbitration, and even immediately prior to the more formalised
arbitration hearing itself. The Arbitration Council’s arbitrators are trained in mediation and offer
to mediate before every hearing, with a view to helping parties reach a settlement and thereby
end their dispute. However, if the parties elect to mediate and do not achieve a resolution, the
panel can transition into arbitration. This system has reinforced the Arbitration Council’s goals
of voluntary participation and cooperative resolution. In response to calls from its stakeholder
groups to further expand the mediation function at the Arbitration Council, the Council is
reviewing a range of potential other mediation schemes, including mediations with single
arbitrators or qualified non-arbitrators to build upon its successes in resolving labour disputes via
mediated settlements.

The international experience is not unequivocal with respect to financial sustainability of ALDR
institutions. Funding options for ALDR institutions range from full funding by the state to full
private funding, with several modalities in between. In developing countries dispute resolution
services are generally funded by the state and are offered free of charge. The institutions are
often given the statutory authority to engage in income generation activities like fundraising for
special projects, training users, running conferences, etc. These activities, however, generate only
a limited amount of income. In some developed countries like the US, funding is mostly party
pay. Most arbitration there occurs in accordance with the parties’ CBA which spells out who
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pays for the cost of the proceedings. Most of the time, the costs are divided equally between the
employer and the union, although some CBAs provide that the loser pays for everything. Two
primary providers of employment arbitration services in the non-union setting in the US,
however, require the employer to pay the entire cost of the proceeding except for a nominal
filing fee which the employee is required to pay. In other developed countries like Australia, the
labour dispute settlement body is a fully public-funded entity, delivering its services essentially
free of charge.

As explained in more detail in the next section, as part of the DFGG Project, the Arbitration
Council plans to conduct a study and subsequently develop and implement a strategy to help
ensure its future sustainability, including financial sustainability. In this context, several funding
and cost models will be explored, based on international experience while taking into account the
particularities of the Cambodian context. The latter include the statutory requirement that
arbitration services be provided free of charge as well as the very reduced capacity of Cambodia’s
unions to make significant contributions. Different funding models might therefore be
developed for the short, mid and long term respectively, including a possible model of funding
by the tripartite partners, supplemented by funds from associated entities such as international
buyers and international union movement.

As shown in Section 2 above, the Arbitration Council promotes and mediates the DFGG. The
Arbitration Council promotes DFGG by demonstrating to the disputing patties that impartial
institutions of law, like the Arbitration Council, are not only available, but also can be counted
on to uphold the rights of the parties, resulting in fair decisions. The Arbitration Council
successfully mediates between opposing parties, who each demand good governance but from
polar directions, through its procedural fairness and decisions anchored in the law, and by its
timely provision of hearings and rapid decision making, all with transparency and without
compromising the integrity of the procedure. At every step, the Arbitration Council heeds the
call for those demanding good governance in Cambodia today.
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4. DETAILED PROJECT DESCRIPTION

This section presents a detailed project description of the Arbitration Council’s proposal for the
components and activities to be implemented during the lifetime of the DFGG Project.

Component 1. Institutional Integrity and Sustainability: Independence, Credibility,
Sustainability

The Arbitration Council’s effectiveness is based on its reputation as an institution with the
highest levels of independence, credibility and sustainability. As a result, this first component is
designed to maintain and strengthen the Arbitration Council’s institutional integrity and to
ensure its sustainability during the project implementation period and beyond.

1.1 Selection/recruitment of arbitrators

The Arbitration Council’s reputation starts with and rests on the high quality of the individuals
who are appointed as arbitrators. For this reason, it is vital that the process for selection and
recruitment of new arbitrators be protected from any inappropriate influence.

One-third of the Arbitration Council’s 30 arbitrators are nominated by the Ministry of Labour,
one-third by employer associations, and one-third by the union federations. The Ministry of
Labour appoints the arbitrators in accordance with these stakeholder nominations.” Following
the nominations by the respective stakeholder groups, all arbitrators are appointed by the
Ministry for a one-year term, which is automatically renewed, except in certain circumstances
(incapacitation, conviction of a criminal offence, etc.) as provided by law.” The entire process is
set out in the Prakas on the Arbitration Council.”

Since the establishment of the Arbitration Council in 2003, the ILO has acted as an independent
party to facilitate the arbitrator recruitment and nomination process. This facilitation role was
created at the joint request of the stakeholders, and was initially motivated by certain levels of
distrust among the stakeholder groups. The role was formalised in the Prakas on the Arbitration
Council for a period of three years.” As part of a 2005 mid-term review,” the stakeholders
agreed that this role should be extended for a further period, which was done via an agreement
between the Ministry of Labour and the ILO.” Under this arrangement, the ILO receives and
solicits arbitrator candidate recommendations from the three stakeholder groups; reviews the
recommendations; and presents the stakeholder groups with a suggested slate of nominees for
their endorsement. The stakeholders have stated that the involvement of the ILO as an
independent party is important to maintain the neutrality and credibility of the appointment
process for the years to come.

30 Arts. 1 and 3, Prakas on the Arbitration Council (Prakas 99 MOSALVY - 2004).

31 Art. 2, Prakas on the Arbitration Council.

32 Chapter 1 (Arts. 1-11), Prakas on the Arbitration Council.

33 Art. 51, Prakas on the Arbitration Council.

3 Lejo Sibbel, Arbitration Council Review (1L.O: Phnom Penh, 2005).

% The Ministry of Labour and Vocational Training and the ILO signed an agreement for the three-year petiod of
2006-2008, including a provision that “as has been recommended by the stakeholders, [the ILO will] continue to
nominate arbitrators in consultation with the respective stakeholders for appointment by the Minister”. Agreement
between the Royal Government of Cambodia and the International Labour Organization (February 2006).
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The Arbitration Council proposes that, consistent with stakeholder recommendations and
current practice, the ILO’s facilitation role be extended for the life of the DFGG Project, by
which time it is proposed that it be transitioned to the ACF. Guidelines (including details on the
timing and process to be followed) for the transfer of this role are proposed to be drafted by the
ACF and ILO after consultation with the Stakeholder Advisory Group (an advisory body
representing employers, unions and government; see paragraph 1.2 below) and submitted to the
Ministry of Labour for review. It is expected that the ACF’s facilitation of this process would be
similar to the role played by ILO, with the stakeholders submitting preliminary candidate
recommendations for review and interviews by the facilitating body, which then reports back to
the stakeholders with a view to getting their formal endorsement, prior to sending the endorsed
list of nominees to the Minister of Labour and Vocational Training for the formal appointment
of arbitrators.

ILO has indicated that it will not charge for its assistance in the selection and recruitment of

arbitrators. The only costs involved with this activity concern ACF staff time in support of the
selection process.

Table 3. Module 1.1 - Selection/Recruitment of Arbitrators

What will be financed Assistance to selection/tectuitment process.

Who will be in ILO and ACF Executive Directot.

charge/carry out

When/for how long Occasionally (in case of resignation, etc. of an arbitrator),
will activity be carried throughout project implementation.

out

Budgetary implications | None (except for ACF staff time).

1.2 Arbitration Council governance

As an independent institution, it is important that the Arbitration Council has a robust structure
for governing itself. As a practical, logistical matter, outside of labour dispute cases, arbitrators
still need to meet, discuss, and make strategic and administrative decisions about the Council as
an institution. Moreover, the Arbitration Council must — in perceptions and reality — maintain its
integrity at all times, and not only when the arbitrators sit to hear a labour dispute. The manner
in which the arbitrators regulate themselves and interact with each other and with the ACF will
reflect on the institution as a whole. Thus, the Arbitration Council governance process must be
seen to be isolated from improper outside influences.

The arbitrators have established a number of structures and activities for these purposes, which
will be supported by the ACF under the DFGG Project:

= ACF Board of Directors. The Arbitration Council Foundation was established by
the arbitrators themselves. From the beginning, the arbitrators have had a strong role
in overseeing the ACF’s operations. The arbitrators elected three arbitrators (one of
each of the lists: employer, union and ministry) who comprise the majority of the
five-person Board of Directors of the ACF. The same three arbitrators were also
selected by their peers in the Arbitration Council to make up the Representatives of
the Arbitration Council (RAC, see below). The other two external directors, who
were appointed by majority vote of all the arbitrators, are foreign lawyers residing in

37



Cambodia, who have extensive experience in the human rights/rule of law and
private commercial sectors respectively.”

According to the ACF Statute, the Board oversees the overall functioning of the
ACF. (For a full description of the ACF itself, its organisational structure and
staffing, see Section 1, Sector and Institutional Background, and Section 7,
Institutional and Implementation Arrangements). Board members are paid a
nominal allowance and each has the obligation to keep himself/herself informed of
all activities relating to the ACF and the Arbitration Council, matters relating to
labour and industrial relations, and the activities of industries and commerce that may
have an impact on the ACF or the Arbitration Council. This project proposal
includes financial support for further strengthening the ACF Board of Directors,
including support for an increased number of Board meetings and for the possible
establishment by the Board of sub-committees comprising Board members and non-
Board members.

Representatives of the Arbitration Council. As noted above, the atbitrators
have selected three of their peers (one from each list) as Representatives of the
Arbitration Council (RAC). In addition to overseeing the ACF in their capacity as
Board members of the ACF, the RAC play a key role in a number of activities,
including coordinating the arbitrators’ governance activities, establishing relations
with relevant arbitration bodies in other countries, acting as spokespersons for the
Arbitration Council and disseminating information to the arbitrators. Although a
recent creation, the RAC has already begun coordinating Regular Arbitration
Meetings (see below) and serving as a point of contact for conferences and seminars
to which the Arbitration Council has been invited. DFGG funding will help further
operationalise the RAC.

Regular Arbitrators Meetings (RAM). The RAM are regularly-scheduled
assemblies of the arbitrators and the primary means that the arbitrators use to
regulate themselves. Up and running since the establishment of the Arbitration
Council, the RAM allows the arbitrators to discuss and decide relevant issues on a
monthly basis. For example, the arbitrators use the RAM to develop and decide on
guidelines that facilitate the arbitration process, as provided for in Art. 31 of the
Prakas on the Arbitration Council.” The RAM will be continued under the DFGG
Project.

Arbitrators’ Retreat. In addition to the RAM, the arbitrators meet in an annual
retreat in order to dedicate a block of time to discussing and deciding relevant issues.

36 Under the Statute of the ACF, the Board members are regularly elected for a term lasting three years (Art. 10); a
special provision mandates the first term of the Board to last for five years (Art. 13). The Board’s first term covers
the period 2004-2009. Arts 10, 13, Statute of the Arbitration Council Foundation (registered with Ministry of
Interior September 2004) (hereinafter, “ACF Statute”). The Board plans to submit an amendment for approval by
the arbitrators, under which the ILO would be granted a non-voting seat on the Board.

37 Art 31 of the Prakas on the Arbitration Council stipulates that these guidelines must be approved by all the
arbitrators, or alternatively, if all members do not agree, may be approved by an absolute majority of the arbitrators
on each of the three lists: employer , union and Ministry. The arbitrators have used the RAM as a forum to draft and
approve an aspirational, non-binding code of ethical conduct, the Professional Guidelines for Arbitrators, which
may in the future be approved as a guideline under Article 31 of the Prakas on the Arbitration Council. (For more
details on the implementation and use of the code of ethical conduct, see the Good Governance Framework in

Annex 14).
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DFGG funds will allow for continuation of the retreats and also for participation by
ACF and SAC staff during part of the retreats, which will further the collaboration
and coordination between the arbitrators and the ACF and SAC.

= Arbitrator Working Groups. The arbitrators may establish Working Groups
(WGs) to deal with pressing issues of labour law and Arbitration Council procedure.
Past WGs have examined issues such as a code of professional ethics for the
Arbitration Council; individual dispute resolution; and the use of jurisprudence in
arbitral decisions. WGs have also been used as a mechanism to facilitate comments
or inputs from the Arbitration Council into relevant processes. For example, in
response to a request, an Arbitration Council WG drafted an input paper in July 2005
contributing to the Labour Law review process which was underway at that time.”
WGs will continue to be convened under the DFGG Project.

In addition to the above governance structure, several collaborative and advisory bodies will be
established under the DFGG Project: the Project Collaboration Committee (PCC), which will
replace the present Technical Working Group; the Stakeholder Advisory Group (SAG), which
will replace the present Technical Advisory Group; and the Institution-Building Training
Seminar, a formal body of select international advisors. (For greater detail, see Section 7,
Institutional and Implementation Arrangements, and Section 9, Participation and Partnerships
Plan.)

Table 4. Module 1.2 - Arbitration Council Governance

What will be financed | Meeting costs, including venue, transportation,
accommodation and food as appropriate.
Honoraria for ACF Board of Directors.

Who will be in ACF organises and/or facilitates all meetings:
charge/carry out ED/DED (RAC and ACF Boatd).
CTT (other meetings).
When/for how long Throughout project implementation.
will activity be carried
out

Budgetary implications | $69,410

1.3 Sustainability

As has been noted elsewhere, sustainability is a key issue for the Arbitration Council. The
Council is not a temporary project, but rather a statutory body that is provided for by law.
However, the Council is a young institution, and therefore is one that is vulnerable to political
attacks or attempts at co-optation by vested interests. Also, as an independent entity that has to
date been funded almost entirely by international donors, the Council’s future financial stability
is not assured.

To meet this challenge, the Council proposes to use part of the DFGG funding in order to
conduct activities and create a number of outputs which are expected to have an impact lasting

3 It should be noted that, as a neutral body, the Arbitration Council does not generally comment on proposed
changes to the Labour Law or supporting regulations. Any such comments that the Council might make are in
response to requests for the Council’s comment. Furthermore, in such a situation the Council refrains from making
any substantive comments; the Council limits itself to pointing out provisions of the law which may be vague or
otherwise interpreted differently by different parties, and where conflicting interpretations have given rise to labour
disputes.
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far beyond the life of the project. Key among these will be the creation of strong partnerships
and a solid brand image, which will reduce the Council’s vulnerability to attempts at influence or
interference; increased stakeholder capacity, which will help resolve disputes faster and more
easily and thus make for a more sustainable and less costly labour dispute resolution process;
capacity building of arbitrators, SAC and ACF staff, which will help the Arbitration Council to
operate more cost-effectively; the development of legal tools such as benchbooks and a legal
database, which will help to reduce the Council’s reliance on foreign advisors; and the purchase
of hardware and office equipment, which is expected to have a useful life lasting beyond the
project implementation period. A number of activities and outputs undertaken during the
DFGG Project will obviate the need for similar expenditures in the years after its conclusion,
moving the Council further towards financial sustainability. These points are further detailed in
the relevant sections of this project proposal.

In addition, through Module 1.3, the Council plans to develop and implement strategies that will
help to ensure its institutional and financial sustainability in the long term, and to facilitate
fundraising in the short term..

Institutional sustainability. As noted earlier in this project proposal, functionally and
institutionally the Arbitration Council works closely with the Ministry, employer associations and
union federations. For example, the Ministry officials are the first to respond to labour disputes
through its conciliation function; if unsuccessful, the Ministry passes the case to the Arbitration
Council through the SAC, which is composed of Ministry officials co-located at the Arbitration
Council. Institutional cooperation between the Arbitration Council and the Ministry (and
employer associations and union federations) exists also at the level of nominating and
appointing arbitrators to the Arbitration Council: atbitrators are nominated by Ministry,
employer associations and union federations respectively, while the Ministry is ultimately
responsible for appointing the arbitrators following these nominations. Finally, institutional
cooperation takes place in and through the ACF, which provides management support to the
Arbitration Council: Ministry, employer and union nominated arbitrators form the majority in
the Board of Directors which oversees the ACF. The above gives rise to a complex institutional
arrangement, but one which has to date served well in ensuring that the Arbitration Council is
generally seen as both an organ of the state and a credible and independent forum for the
resolution of disputes.

Under the DFGG Project, the Arbitration Council plans to assess how its institutional
arrangements can be further strengthened in order to ensure the Council’s future institutional
sustainability, which is closely linked to, and a prerequisite to its financial sustainability. Key
issues to examine will include the question of continued support for an independent Arbitration
Council, linkages and cooperation with the Ministry, and how to maintain an approptiate
arbitrator selection process (when this role is transferred from the ILO to the ACF).

Financial sustainability. To date, the Council has been funded almost entirely by international
donors. This would largely continue to be the case under the DFGG Project. The Council has,
however, already held preliminary discussions with the tripartite stakeholders, with a view to
garnering their support for moving to a financial model based on tripartite contributions.” The
Council has already received some limited support from stakeholders,” and plans to continue

39 At the Technical Advisory Group meeting held on August 3, 2007, stakeholder representatives committed to
raising this issue with their constituent bodies. Follow-up meetings were held in September 2007 with Government
representatives, with employer representatives (GMAC and CAMFEBA) and with union representatives.

40 For example, the Ministry of Labour assigns personnel to staff the Secretariat of the Arbitration Council, and pays
their standard salaries (although to date they have also received supplements; see note 30 below). To the extent that
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pursuing increased support prior to and during the DFGG Project period, as detailed below. It is
expected that such support might rise to cover 15% of the Council’s operating costs by the
fourth year of DFGG, as indicated Table 5 and discussed below.

Table 5. Tripartite Contributions

2008 Year 1 Year 2 Year 3 Year 4

Total % 0 2.5 5 10 15

»  Tripartite contributions: Government. Discussions have been initiated with a
view to seeking increased future support from the government, such as a national
budget allocation. The government representatives have noted that this would be a
lengthy procedure, likely taking considerable time for discussion and decision
making. The Council will continue to pursue this issue at an appropriate time in the
future, possibly within the context of a future World Bank Poverty Reduction and
Growth operation.

= Tripartite contributions: Employers. In preliminary discussions, representatives
from employer associations have stated their willingness to raise with their members
the idea that employers contribute an annual lump-sum payment to defray the
Arbitration Council’s operating costs. Although the Arbitration Council has
jurisdiction to hear labour disputes from any industrial sector, it is expected that
employer associations in some sectors (e.g., the export garment manufacturing
sector) will have greater willingness and capacity to pay than those in other sectors."'

»  Tripartite contributions: Unions. Union representatives have also stated their
willingness to consider contributing to the Arbitration Council’s operating costs.
However, it is not expected that they would be able to make a significant
contribution.” To avoid any perception of bias, it is an important principle that
financial contributions be sought on an equitable basis from the different stakeholder
groups. As the local union federations are not able to provide significant funding, the
Arbitration Council plans to seek funds from relevant international union groups and
other organisations that are concerned with workers’ interests.

As an important step in pursuing institutional and financial sustainability, this proposal
anticipates using DFGG funds to carry out the following activities:

= Short- and medium-term fundraising
The Arbitration Council expects that the local stakeholders’ limited capacity to pay
means that, for the foreseeable future, the Council’s operations will continue to be

an international brand can be said to side with employer intetests, in 2005-2006 Levi Strauss and Co. donated
US$12,000 to contribute to the start-up costs of the Arbitration Council Foundation, and the Levi Strauss
Foundation has donated an additional US$44,000 for the 2008-2009 period.

4 'The Arbitration Council Foundation also plans to seek funds from international brands that are committed to
corporate social responsibility, but it is not clear to what extent such brands will be willing to contribute.

42 For example, union federations contribute only a token amount of $500 per year to the costs of the compliance
monitoring activities run by ILO Better Factories Cambodia.
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funded in large part by international donors. In view of this likelihood, and of the
ACP’s role in fundraising for the Arbitration Council,” the ACF Board of Directors,
including the Representatives of the Arbitration Council (RAC), approved a
fundraising policy in 2007. Consistent with the ACF Statute,” the policy affirms that
fundraising will only be pursued where such support and the donors offering it “do
not affect the independence, neutrality and integrity of the Arbitration Council’s
operations, goals and objectives.” The fundraising policy is attached to this proposal
in Annex 6. "

During project preparation, the late notification by the WB of the requirement for
the ACF to obtain its own operating capital revealed the precariousness of the
Arbitration Council’s total reliance on donor funding. While the WB has facilitated
the provision of operating capital by the East Asia and Pacific Australian Trust Fund
for Social Accountability, there is a clear need for a lasting endowment or other
financial vehicle which would hold funds in trust for the Arbitration Council and
ACF. Such funds would be used to maintain operations during a period of financial
uncertainty, or for other appropriate purposes.

To this end, it is proposed that a consultant will be engaged to assist in planning and
pursuing activities for fundraising in support of such an endowment. Fundraising
targets would be selected among the tripartite partners and affiliated organisations,
including, for example, international buyers and/or relevant international union
groups and other organisations that are concerned with workers’ interests. As a
preliminary step, the ACF has initiated the creation of a charitable (tax-deductible)
window" for soliciting North American donations to the Arbitration Council. The
fundraising consultant would therefore also focus on likely targets for giving in
North America, including wealthy individuals and foundations. The work of the
fundraising consultant would also be coordinated with the planned study on the
long-term institutional and financial sustainability of the Arbitration Council,
described below.

»  Study on the economic value of Arbitration Council services. Following
models used to analyse the economic value of other dispute resolution bodies," this
study will analyse the cost and benefit to the Cambodian economy of operating the
Arbitration Council; in short, asking the question: how much money (for example, in
lost wages and lost production during strikes) is saved by the Arbitration Council’s
mediation and arbitration services? It is expected that the findings will show that the
benefits to donors and/or stakeholders far outweigh the cost of operating the
Arbitration Council;*® and that such study would help convince stakeholders and

43 According to its Statute, one of the ACF’s main objectives is “To support and facilitate the work and activities of
the Arbitration Council”. Art. 3, ACF Statute. The Statute further states that the ACF “will be managed by an
Executive Director” who “is responsible for ... fundraising for the Arbitration Council from all relevant and
possible domestic and international soutces”. Atrts. 5-6, ACF Statute.

4“4Art, 20, ACF Statute.

45 ACF Fundraising Policy (approved by ACF Boatd of Directors on July 30, 2007).

46 The donations would be channelled via a specialized fund created at Give2Asia.com, a US-based 501(c)(3)
corporation which provides Asian NGOs and other appropriate institutions with the opportunity to receive tax-
deductible contributions from donors in the US and Canada.

47 See, e.g., Employment Policy Foundation, Impact Measures of Federal Mediation and Conciliation Service
Activities 1999-2004 (Washington DC, 2005).

48 1d. As noted in Section 2, Project Development Objective, Key Benefits and Indicators, above, the study found
that between 1999 and 2004, mediation by the US Federal Mediation and Conciliation Service (FMCS) saved
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donors to provide financial support to the Council. This proposal anticipates that the
study would be sub-contracted to an appropriate consultant or research institute. The
study may be started during pre-implementation, but in such case would likely not be
finished during that time.

Study on long-term sustainability. After completion of the above study, the
Arbitration Council plans to undertake a follow-up study during the initial phase of
project implementation on institutional and financial sustainability. This study will
examine a number of issues, including the Council’s cost structure and cost-
effectiveness (e.g., direct and indirect costs per case, including different models for
setting arbitrator honoraria); stakeholders’ willingness to pay for the Arbitration
Council’s services; potential sources of funding to cover the Arbitration Council’s
expenses; intermediate and long-term goals for the gradual achievement of financial
self-reliance; and alternative models for sustainability.*

As a basis for the above study, as well as to facilitate a better understanding of the
effectiveness of the Arbitration Council, a periodic assessment will be undertaken of
operating costs and results/effectiveness, based on a disaggregated structure which is
function-based. This will be pursued through the Council’s M&E activities and will
be incorporated into the design of a baseline study (see Section 8, Monitoring and
Evaluation Arrangements). It is expected that a draft strategy and proposed
financing mechanisms will be available for discussion by the time of the DFGG
Project’s mid-term review.

The study will also address the question of long-term institutional sustainability,
including an examination of the current institutional structure, a survey of
institutional models in other settings, and an analysis of any alternative institutional
models that are feasible to deliver the same services without compromising the
Council’s independence, efficiency and effectiveness.

Table 6. Module 1.3- Sustainability

What will be financed Consultancy for planning and catrying out subsequent
fundraising activities.

Study on economic value of AC services.

Study on long-term sustainability.

Who will be in Research institutes and/or consultants.

charge/carry out

When/for how long Studies: pre-implementation/ Y1

will activity be carried Consultancies: Y1-Y4 (100 total days in Y-1, 20 days per
out year thereafter).

Budgetary implications | $150,000

Component 2. Labour Dispute Resolution

American workers and businesses on average $1.5 billion per year. For 2006, FMCS is estimated to have prevented
the loss of at least $1.7 billion in employees’ wages and company profits; this is around forty times the agency’s
budget of $42.8 million for the same year. Federal Mediation and Conciliation Service, Fiscal Year 2008
Congressional Budget Submission (2007).

49 This may include the possible introduction of user fees, to the extent permitted by law, in pursuit of cost-recovery.
However, pursuant to the fundraising policy mentioned above, any such fees will be charged on an equitable basis,
so that no party is disadvantaged or prevented from having its dispute heard for lack of funds.
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This component supports the core function of the Arbitration Council: its work in resolving
labour disputes. There are a number of activities that contribute to the Arbitration Council’s
success in this area, including, first and foremost, the Council’s direct labour dispute resolution
work. In addition, this project proposal also includes DFGG financial support for the further
development of arbitrators” and SAC staff capacity, as well as efforts to expand the scale and
scope of the Council’s services.

2.1 Resolution of labour dispute cases

This module includes the direct costs associated with the Council’s mediation and arbitration
work.

" Hearing labour disputes. Arbitrators are paid an honorarium for each case that
they are selected to hear. This amount is not intended to fully compensate the
arbitrators for their time, but is in recognition of the service that they are performing
in assisting to resolve labour disputes. Each case is heard by a panel of three
arbitrators, and thus requires the payment of three honoraria (one for each
arbitrator). The proposed budget line for arbitrator honoraria increases over time in
order to reflect both the rising caseload expected as a result of the DFGG Project, as
shown in Table 7 below.

Table 7. Arbitrator Honoraria - Year 1 to Year 4 of DFGG

Current Four-
(projected | Year1 | Year2 | Year3 | Year4 Year
2008) Total
Number of cases 15650 156 180 204 228 768
Arbitrator $120 $120 $120 $120 $120
honorarium (per
person per case)
Arbitrator $360 $360 $360 $360 $360
honoraria paid per
case (panel of three
arbitrators)
Annual $56,160 $56,160 | $64,800 | $73,440 | $82,080 | $276,480
honorarium costs

The honorarium amount is reviewed and adjusted periodically. When the Arbitration
Council started operations in May 2003, the honorarium was set at a symbolic
amount of $30 per person per case; by the start of 2004, this was increased to $100.
In 20006, the Board of Directors of the Arbitration Council Foundation (ACF)
approved an increase in the honorarium to $120 per case; this increase took effect as
of 1 January 2008.”

30 This is an estimated projection for 2008, based on 2007 levels. As of 31 December 2007, the Arbitration Council
had received 148 cases. In 2008, 81 cases were received between 1% January and 30 June, but with a marked decline
between the first quarter (49 cases received) and the second quarter (32 cases).

1 It is expected that the honorarium amount may be reviewed and adjusted during the DFGG Project period, to
reflect inflation and rising costs. As the last increase in the honorarium took effect in January 2008, it is expected
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It should be noted that at the $120 rate, the honorarium is still considered low in
light of the extremely high professional level required of arbitrators and their
required time input. Payment of the honorarium is governed by the Arbitrator
Payment Policy,” attached in Annex 7; the practice to date has been to pay a flat
amount honorarium for all cases, regardless of the amount of work required on the
part of the arbitrators selected for that case.” However, since the workload can vary
considerably (depending on the number and complexity of the issues involved in the
case), the Arbitration Council has begun consideration of formulas replacing the flat-
amount honorarium by a sliding scale that would correspond to the level of effort
required in each case. Itis proposed that several different models be examined
(during or prior to the planned study on institutional and financial sustainability),
including the budgetary implications for each model, in order to determine an
optimal honorarium structure. Depending on the results of this analysis, the
honorarium structure set out here may change.

Designated Mediators. This forms a new activity to be launched under the DFGG
Project. Currently, around 35% of all cases are resolved through settlement
agreements reached prior to formal arbitration, with many more cases being partially
resolved in the same fashion. The vast majority of these agreements are reached
through the mediation efforts of the arbitration panels selected to hear each case.
However, arbitrators and support staff have noted that successful mediation might
not require the time and resources of a full arbitration panel. To address these issues,
this proposal includes a designated mediator pilot project, whereby the arbitration
panel would, with the parties’ consent, assign a designated mediator (who could be,
for example, one of the arbitrators already on the panel, or another arbitrator). The
designated mediator would attempt to help the parties find a voluntary resolution to
their dispute; if the mediation is unsuccessful, the case will be immediately handed
back to the arbitration panel for formal arbitral hearing and resolution via award.
Ideally, this system should speed up resolution of the cases and thus lower the
Council’s costs.

SAC administrative support to Arbitration Panels. In addition to the legal
support provided by the ACF, the arbitration panels receive a wide range of
administrative support services from the SAC staff. This includes case file
management (including proper recording of evidence or other documents);
communications with the parties, including requests for further documents or
evidence (outside of the hearing, it is the SAC that communicates with the parties on
behalf of the arbitration panel); and administrative assistance, including note-taking
in the hearing. With the expected rise in caseload at the Arbitration Council during
the DFGG Project, the support work by the SAC will also increase. This will be
reflected in higher staff levels at the SAC from the second year of project

that after three or more years, the honorarium might be increased again (for example, to $150) around Year 3 of the

52 'The policy sets out the conditions for payment but does not specify the honorarium amount, which is reviewed
and adjusted periodically. See Annex 7 for more details.

53 There is no precise data on how much time arbitrators spend on each case, although it is clear that the amount
increases in direct proportion to the complexity of the case. At the low end of the spectrum, for example a simple
case that can be easily conciliated, the time input per arbitrator may be only around four to six hours; but where
conciliation is not successful — that is, if hearings must be held and an award must be issued — the arbitrators may
spend from around 16 hours for a relatively simple case to between 40-100 hours (or more) for a very complex case.
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implementation. For more details on the proposed statf levels, see Section 7,
Institutional and Implementation Arrangements.

»  ACF legal support to Arbitration Panels. The ACF Legal Support Team (L.ST)
provides arbitrators with a range of legal support setrvices, including especially legal
research and assistance with drafting, formatting and proofreading of arbitral awards.
As there are no full-time arbitrators on the Council, the LST also tracks and analyses
the Council’s jurisprudence as a service provided to the arbitrators so that they are
aware of the legal issues that their peers are dealing with in other disputes. As part of
its support services, the LST is also the team responsible for the development of legal
systems and tools for legal and industrial relations research (including legal briefing
booklets, benchbooks, and legal database; see below). Arbitrators consistently and
uniformly praise the work of the LST, and are actively involved in directing and
refining the legal support services provided to them. Similar to the SAC work, the
LST support services will increase during the DFGG Project as a result of the rise in
caseload at the Arbitration Council. Consequently, the size of the LST team will be
increased too, as is described in greater detail in Section 7, Institutional and
Implementation Arrangements.

Under this module, DFGG funding will cover the direct costs associated with the Council’s
mediation and arbitration work, as shown in Table 8 below.

Table 8. Module 2.1- Resolution of Labour Dispute Cases

What will be financed Arbitrator honoraria and allowances.
SAC staff costs (to be funded by other sources than WB).

LST staff costs.
Who will be in Arbitrators (hearing cases).
charge/carry out SAC (cletical/registry functions).

ACF LST (legal support to arbitrators).
When/for how long Throughout project implantation.
will activity be carried
out

Budgetary implications | $751,614

2.2 Capacity building of AC/F & SAC

The Arbitration Council has been very successful to date. Nonetheless, there is a need for
strengthening its administrative and legal capacity. As with all legal professionals, but particularly
for the arbitrators of the Arbitration Council which is the first arbitration body in Cambodia and
only in its fifth year of existence, arbitrators (and SAC and ACE staff) need continuing
development of legal capacity. In 2008, the Arbitration Council initiated a needs assessment
exercise carried out by an international consultant, focusing on the arbitrators and on the staff of
the ACF and SAC. The needs assessment is expected to be finalized in the second half of 2008,
and the results will help determine the exact nature of the capacity building activities that will
then be carried out over the coming years.”*

5 The needs assessment is being carried out by a senior private sector lawyer from Australia, with support provided
by AusAID via Australian Business Volunteers.
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In addition to the legal support provided to the arbitrators (described in 2.1 above), this module
proposes to respond to the anticipated capacity-building needs through the following activities:

Development of legal tools and systems for legal & IR research. The ACF
develops and updates a range of tools that assist the arbitrators in carrying out their
own legal and industrial relations research. This ‘legal toolkit” has the objective of
increasing arbitrators’ capacity to handle labour dispute cases by creating systems that
the arbitrators can use, so that the Arbitration Council will become more self-
sufficient over time. Some of these tools are already developed or under
development and will be finalised and/or updated during the DFGG Project period.
It is also expected that during the DFGG period, new tools will be conceptualised
and developed in line with evolving needs. These include:

0 Benchbooks. The ACF has already started to develop a set of benchbooks
which track Arbitration Council jurisprudence in specific areas of substantive law.
Six benchbook topics (termination of employment, overtime, medical check fees,
maternity entitlements, suspension of labour contracts and determination of
individual versus collective disputes) have been identified as being of highest
priority, corresponding to the issues that most frequently have come before the
Council and which are generally more complex. To date, two editions of these
benchbooks have been produced and distributed to the arbitrators in hardcopy.
Under the DFGG Project, the Arbitration Council will update the benchbook
editions for the latest jurisprudence and law, as well as produce other titles. All
books will be distributed to the arbitrators both in hardcopy and on CD-ROM
and will be updated regularly. Additional benchbook topics will be selected and
developed during the DFGG Project period.

0 Legal research database. The ACF has similarly begun work on the design and
development of a legal and case management database that will permit arbitrators
to conduct on-line research into Arbitration Council cases. Currently, the
Arbitration Council uses case data charts, indices and tables for Labour Law
regulations and Arbitration Council legal jurisprudence, and other materials (all
primarily in MS Word format) designed and developed by the ACF to facilitate
legal research of laws and cases. In 2007, the ACF contracted a software
development company to conduct a survey, in order to determine what the
characteristics and features of the legal research database should be; the survey
results were used to create a technical specifications document for the database,
which was then used to solicit bids for the database development itself.
Following a competitive bidding process, a software development firm was
engaged in the first half of 2008, and the database (including beta-testing and
launch) is expected to be finished by the middle of 2009; this will give arbitrators
on-line access (via the Council website) to assist them in researching prior
Arbitration Council jurisprudence. During the DFGG Project, the database will
be regularly updated and maintained, and may be adjusted as needed and/or
appropriate.

0 Arbitration Council Bulletin. The ACF also compiles and distributes to all
arbitrators, SAC and ACF staff a monthly bulletin on internal issues of note. This
activity will be continued during the DFGG Project.

Continued professional development programmes for arbitrators. In order

to maintain and improve the arbitrators’ skills, the DFGG project will support three
types of activities:

47



0 Training sessions. The Arbitration Council organises a seties of training
sessions on relevant topics. Trainings may be delivered by an arbitrator, on topics
where he or she has particular expertise (peer training); by foreign expert trainers
who are brought to Cambodia for this purpose; and, where appropriate, by other
local trainers. This training programme will be continued during the DFGG
Project.

0 Training and exchange sessions overseas. Because there is no other
arbitration institution in Cambodia, it is very difficult to find appropriate training
providers in-country. Experience to date has shown that the arbitrators’ learning
is greatly increased by direct observation of hearings and other proceedings at
overseas labour dispute resolution bodies. Study tours to Australia and the
United States which have included hearing observation and discussions with the
arbitrators and mediators conducting the proceedings, have been very effective in
boosting skill levels and teaching new techniques. This proposal anticipates
continued activity along these lines, ideally with study tours to new jurisdictions.

0 Conference attendance overseas. Likewise, attendance at international
conferences has provided delegates with opportunities to network with their
peers in other countries, and to gain broader perspectives and keep current with
new developments in dispute resolution. Therefore, the Arbitration Council plans
to continue this activity under the DFGG Project.

SAC capacity building. The SAC provides a vital function in supporting the
Arbitration Council process. SAC staff are civil servants from the Ministry, who are
assigned to work at the SAC during a period of time. Due to staff turnover and
resource constraints at the Ministry, skill levels of the SAC staff can be quite low,
thus requiring extensive continued capacity building efforts. In addition to having
SAC staff participate in the above capacity-building activities as appropriate (training
sessions, study tours, etc.), this proposal anticipates a targeted capacity building plan
with input from the aforementioned needs assessment carried out in 2008, using local
and foreign (visiting foreign experts) training resources as appropriate.

ACEF capacity building. ACF staff likewise requires enhanced capacity building
efforts in order to maintain and increase the skills levels needed to assist the
Arbitration Council and implement the DFGG Project, including its stakeholder
outreach and training programmes (see Component 3 below). ACF staff will
therefore continue to participate as appropriate in the training programmes organised
for arbitrators and SAC staff, but will also receive targeted capacity building as
appropriate. Training in management, administration, and strategic planning, and
legal and ADR skills for ACF staff will enable the core functions to be carried out
more effectively. Such training will be provided locally to the extent possible. This
proposal also anticipates the need for limited overseas training, through courses
and/or short-term (e.g., 1-2 weeks) intensive internships with relevant foreign
dispute resolution bodies. The ACF will also continue to carry out an annual retreat
for capacity-building, team-building and planning purposes. The needs assessment
carried out in 2008 is expected to assist the ACK in the further development of its
capacity building plan.
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Table 9. Module 2.2- Capacity building of AC/F & SAC

What will be financed | Development of ‘legal toolkit’ for atbitrators.

Capacity building of arbitrators (including foreign expert
trainers, training/exchange visits overseas, attendance at
conferences overseas).

Capacity building of SAC (including foreign expert
trainer).

Capacity building of ACF (including retreats, short term
training courses/visits overseas).

Who will be in ACF LST (legal toolkit).

charge/carry out ACF CTT (organising/facilitating training programmes).
Expert trainers (conducting trainings).

When/for how long Legal toolkit: Y1-4

will activity be carried | Capacity building of arbitrators: Y1-4 (6 trainings in each
out year)

Foreign expert trainers for arbitrators: Y1-4 (2 trainers,
total of 14 person days in each year).

Training/exchange visits overseas & international
conferences: Y1, 3-4 (1 delegation (6 participants each),
total of 42 person days per year); Y2 (2 delegations (6
participants each), total of 84 person days per year).
Capacity building of SAC: Y1-4 (including 1 foreign
expert trainer in each year).

Training courses for ACF staff: Y1-4 (as needed).

ACEF retreats: Annually.

Budgetary implications | $208,627

2.3. Expansion of Arbitration Council services

A primary goal of DFGG funding for the Arbitration Council is to enable the Arbitration
Council to increase its service provision in scale and scope. Currently, over 90% of the cases
brought to the Arbitration Council come from the garment manufacturing sector; the vast
majority of cases originate from the greater Phnom Penh area. This component seeks to expand
the Arbitration Council’s capacity to provide services to new regions and new industrial sectors.

It is expected that the stakeholder outreach and training activities listed in Component 3 will
raise awareness and stimulate greater demand for the Arbitration Council’s services, and the
Arbitration Council must be adequately resourced to meet this demand. In addition, this
proposal anticipates a number of new activities, described below, that will target specific regions
and/or sectors for expansion of services. Such targeting will be based on past expetience as well
as the results of studies to be carried out at the start of the DFGG Project implementation
period.

It should be noted here that the potential for expansion in specific regions and/or sectors will
largely depend on external factors, including the extent of the economic growth in these regions
and/or sectors; the expected increase in workforce in these regions and/or sectors; and the
extent to which the workers organize themselves in unions or otherwise (nearly all the cases that
come before the Arbitration Council are brought by unions). Therefore, the extent to which the
Arbitration Council can influence the level of demand in specific regions and/or sectors is
limited. In particular, it would not be appropriate for the Arbitration Council to be involved in
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the required mobilisation of unions and employers, as this would affect the real and perceived
independence and neutrality of the Council. Against this background, the Arbitration Council
has laid out the following stepwise plan.

»  Studies relating to the expansion of Arbitration Council services. As a firs
step in expanding the Council’s services, this proposal anticipates using DFGG funds
to carry out several studies which can help identify promising dimensions for
expansion. These studies, which would be sub-contracted to appropriate consultants
or research institutes, may examine a number of issues, including an assessment of
demand for Arbitration Council services in different areas.

= Selection of target regions and sectors. A second step in expanding the Council’s
services concerns the selection of target regions and sectors, based on the answers to
these (and other) questions provided by the above studies. Though these regions and
sectors are expected to be identified through the assessment of demand mentioned
above, past cases and anecdotal information suggest that certain regions and sectors
(e.g., the tourism and construction sectors in Siem Reap) are likely to be included in
the list.”

*  Outreach and training activities in targeted regions and sectors. As a third
step, once selected, the target areas will be the focus of outreach and training
activities. Training will be conducted for relevant stakeholders including any existing
unions or worker representatives, employers, and government officials (Ministry of
Labour and Vocational Training; provincial Labour Officials; district ombudsmen
and/or One-Window Setvice officials; and other provincial officials as appropriate).
This activity (included in the stakeholder training described in Component 3 below)
will be carried out in conjunction with a broader awareness raising campaign
targeting employees and employers. Where unions and/or employer associations are
inactive or non-existent, the Arbitration Council recommends that DFGG funding
be provided via the Non-State Actor window to relevant NGOs, unions or
associations in order to facilitate better organisation and increased stakeholder
capacity. (As noted above, it would not be appropriate for the Arbitration Council to
undertake this activity itself.)

»  Establishment of partnerships in targeted regions and sectors. As a fourth
step, the Arbitration Council plans to establish partnerships with stakeholder
organisations and institutions that operate in the respective target regions and/or
sectors. The strategy on establishment of partnerships is described more in detail in
Component 3 below and in Section 9, Participation and Partnerships Plan.

In addition to the above stepwise plan, the Arbitration Council plans to undertake two other
initiatives:

55 At the Technical Advisory Group meeting on August 3, 2007, the AC/Ministry TWG members asked invited
stakeholders for their feedback on which sectors and regions were most likely to benefit from an expansion in the
Arbitration Council’s services. Stakeholders responded that Siem Reap (tourism and construction sectors),
Kompong Som and Svay Rieng provinces were good candidates for expansion; likewise, there was likely to be
increased activity in sectors such as toutism, construction, agriculture (including plantations and processing/refining)
and mining.
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Mobile teams to serve demand in the provinces. To serve the expected
increased demand from outside the (garment sector in the) Phnom Penh area, the
Arbitration Council will increase its infrastructure for receiving cases from new areas.
Generally cases from the provinces are heard at the Arbitration Council’s chambers
in Phnom Penh. However, past arbitration panels have, in exceptional cases, held
hearings in the provinces — for example, because the arbitration panel needs to visit
the site of the dispute, or consider evidence or testimony that is difficult to transport
to Phnom Penh.” This proposal provides funds for mobile teams of arbitrators and
support staff, who would be able to carry out any necessary proceedings in the
provinces. Such proceedings are expected to be relatively few in number, as parties
will still generally be expected to bring their case at the Council’s chambers in Phnom
Penh.

Pilot initiative on direct access to the Arbitration Council. The Labour Law
allows parties to establish their own dispute resolution mechanisms, and thereby
avoid the conciliation (by the Ministry) and arbitration (by the Arbitration Council)
that is otherwise required by law. At the same time, stakeholders have expressed an
interest in turning to the Arbitration Council for direct assistance in resolving
disputes, without having to wait for the Ministry to review and forward their case. In
connection with the study mentioned above, this proposal includes a pilot project
that would allow parties to access the Arbitration Council directly as part of their
own private dispute resolution mechanisms. Where such an agreed mechanism exists,
this direct access should allow disputes to be resolved even faster, so that workers
and enterprises can return to work as soon as possible.

In parallel, from project start-up on, the Arbitration Council will ready itself for the expected
expansion through the hire of additional support staff, the move to a larger facility (to
accommodate multiple hearing/mediation rooms and office space for new staff) and the
purchase of additional equipment (including a vehicle for transportation to the provinces). More
details are provided in Section 5, Detailed Project Cost Estimates and Financing Plan.

Table 10. Module 2.3 - Expansion of Arbitration Council services

What will be financed | Study on demand for AC setvices; pilot initiative on
direct access to AC.

Mobile hearing teams (including transportation, venue,
accommodation, per diems).

Who will be in Research institutes and/or consultants (studies).
charge/carry out ACF LST (mobile teams).

When/for how long Studies: Y1
will activity be carried Mobile teams: 3in Y1, 5in Y2, 6in Y3, 7 in Y4.

out

Budgetary implications | $35,935

%6 For example, in June 2004, the arbitration panel held a day of heatings in Siem Reap in connection with Case
28/04 — Raffles Grand Hotel d’Angkor. The purpose was to hear testimony from a number of Siem Reap-based
witnesses for whom it was difficult to travel to Phnom Penh, as well as for the arbitrators to examine the physical
site of the dispute (which was an important element in that case). This is similar to what is done in some other
countries, where arbitrators travel to hear cases where the parties are located either regularly (e.g., the United States,
Canada) or intermittently (Australia).
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Component 3. Partnerships and Stakebolder Outreach and Training

As noted earlier, the Arbitration Council’s success to date can be attributed to a high level of
cooperation between key stakeholders that include the Ministry, employer associations and
unions. The Arbitration Council itself is a product of this cooperation. The tripartite partners
worked closely together towards the creation of the Council and they jointly endorsed the
tripartite structure and legal framework which resulted in the issuance of the Prakas on the
Arbitration Council. Also all three tripartite stakeholders jointly endorsed the appointment of
the first group of 21 arbitrators, whose recruitment and nomination had been facilitated by the
ILO. Since the Council’s inception, the Ministry and social partners have continued their
cooperation in the development of the Arbitration Council. For example, in 2005 they supported
the establishment of the independent Arbitration Council Foundation to provide the
management and technical support functions of the Council which had previously been carried
out by the ILO.

The Arbitration Council’s unique tripartite structure requires continuing engagement of these
three key partners. They are involved at a number of levels and in a number of ways: from the
nomination of candidates for arbitrators, to consultations regarding Arbitration Council and
industrial relations developments, to the micro-level interaction as a party in a particular labour
dispute. Therefore, the Arbitration Council’s key partners, as is the case with industrial relations
generally, are unions, employer associations and Ministry, rather than conventional NGOs.

Under the DFGG Project, the Arbitration Council will strengthen its cooperation with these
tripartite partners, but also plans to expand its collaboration with other relevant organisations
and institutions inside and outside Cambodia through increased outreach and capacity building
activities, and establishing and maintaining partnerships.

In this respect, it is noted again however, that, as a general principle, the Arbitration Council
should abstain from associating itself too closely with specific stakeholders, as this could affect
the real and perceived independence and neutrality of the Council. It is for this reason, for
example, that, where appropriate, alternative ways of conducting outreach will need to be
pursued (e.g., through ILO programmes, the ACILS Solidarity Center, CAMFEBA/GMAC,
etc.) and that in this project proposal it is recommended that certain activities be carried out by
Non-State Actors, rather than by the Arbitration Council itself (see also Annex 7, which contains
a list of suggested complementary activities to be undertaken by Non-State Actors). It is also
noted that regardless of who is the actor carrying out the outreach and training activities, the
Arbitration Council and the ACF will remain involved in the delivery of such activities to answer
technical questions and provide strategic direction and advice.

These activities will primarily be carried out by the ACF Communications and Training Team.

Staff costs for this team are detailed in Table 11, while specific activities and their associated
budgets are described further below.
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Table 11. Component 3 (ACF staff costs) - Partnerships and Stakeholder Outreach
and Training

What will be financed | ACF staff support for activities under this component.
Who will be in ACF CTT

charge/carry out

When/for how long Throughout project implementation.

will activity be carried

out

Budgetary implications | $112,320

3.1 Establishing and maintaining partnerships

The Arbitration Council’s activities under this module are aimed at establishing and maintaining
partnerships with its three key partners, as well as with other relevant organisations and
institutions, in order to strengthen the Arbitration Council and the ACF. To this end, the
Council plans to use several strategies, recognising that there are different categories of
stakeholders, each of which have different needs and thus require different forms of
engagement. For full details on the activities to be carried out under each strategy, see Section 9
on partnerships.

Strategy 1: Institutionalisation of partnerships with the key Cambodian industrial relations
institutions and stakeholders. This strategy will involve the Arbitration Council and the ACF,
the Ministry (including the SAC), employer associations and union federations. Activities to be
carried out under this strategy include:

= Transformation of the DFGG Technical Working Group (TWG) into a DFGG
Project Collaboration Committee (PCC). (More details on role and workings of the
PCC can be found in Section 7, Institutional and Implementation Arrangements.)

= Transformation of DFGG Technical Advisory Group (TAG) into a permanent
tripartite Stakeholder Advisory Group (SAG). (More details on role and workings of
the SAG can be found in Section 7, Institutional and Implementation

Arrangements.)

. Regular meetings between arbitrators and Ministry conciliators, in Phnom Penh and
elsewhere.

. Regular meetings with employers and unions, including Meet & Greet activities.

= Provide technical support to trainings conducted by employer associations and

labour unions, on appropriate topics such as the arbitration process, the advantages
of binding arbitration, arbitration and CBAs, etc.
= Conduct stakeholder surveys and consultations on particular issues.

Strategy 2.  This strategy includes the continuation and expansion of collaborative and
consultative projects with other stakeholders in Cambodia (including other Ministries, the
judicial system, NGOs, universities, media, etc.), project implementing agencies and donors.
Activities to be carried out under this strategy include:

= Provide technical support to trainings conducted by NGOs.

. Establish ties with local universities and higher education institutions and arrange for
student-visits to the Arbitration Council.
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= Continue and expand internship program at ACF for Cambodian and foreign law

students.
. Continue organisation of annual National Industrial Relations Conference (NIRC).
. Encourage formation of an independent Industrial Relations Society.

Strategy 3.  This strategy covers the institutionalisation of partnerships with relevant
international and overseas organisations. Activities to be carried out under this strategy
include:

. Revise ACF statute and provide for non-voting members on ACF Board of
Directors, including, for example, a representative from the ILO.
= Cooperate with the ILO on selection and recruitment of arbitrators (see paragraph

1.1 above); on the provision of training and capacity building programmes; and on
possible support by the ILO for the development of high quality proposals under the
Non-State Actor window.

" Seek membership in relevant professional bodies (e.g., the International Industrial
Relations Association, regional mediation or arbitration associations, etc.).

. Consolidate the current ties with the Australian Industrial Relations Commission and
establish relationships with other dispute resolution bodies in Asia, Europe, Affica
and the US.

Strategy 4.  This strategy aims to establish and maintain collaborative and consultative
projects with other DFGG partners. Activities to be carried out under this strategy include:

= Discuss and negotiate agreement and framework for participation in RNK’s talkback
programmes.

. Explore possibility to cooperate with MONASRI on dissemination of regulations
and information on the Arbitration Council.

. Discuss with MOI One-Window Service Office and/or District Ombudsmen
regarding possible cooperation on issues of outreach.

= Explore possibility to cooperate with Non-State Actor on establishment of a one-
stop shop for information about labour dispute resolution.

Strategy 5.  Under this strategy, the ACF will adjust its partnership plan in line with the
planned expansion of the Arbitration Council’s services. Activities to be included under
this strategy include:
. Evaluate partnership plan regularly in light of the Arbitration Council’s expansion
into new regions and sectors and adjust as appropriate.

" Conduct Meet & Greet activities in new regions and sectors.

. Invite representatives of tripartite partners from outside regions and sectors to sit on
the tripartite Stakeholder Advisory Group.

. Collaborate with relevant regional and sectoral employer associations and union
federations on awareness-raising and training activities.

" Partner with government officials in new regions to train relevant officials on the

Arbitration Council process.
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Table 12. Module 3.1 - Establishing and Maintaining Partnerships
What will be financed | Meetings of PCC and SAG (venue, snacks, etc.)

Meet & Greet (venue, snacks, translator, etc.).

NIRC (venue, snacks, translator, backdrop, etc.)
Membership in professional bodies.

Supportt to institutional relations with other ADR bodies.
Who will be in ACF CTT (otganises and/or facilitates all meetings).
charge/carry out Consultant (organises NIRC)

When/for how long PCC: Y1-4 (6 x per year)

will activity be carried | SAG: Y1-4 (2 x per year)

out Meet & Greet: Y1-4 (2 x per year)

NIRC: Annually.

Institution-Building Training Seminar: Biennially.
Membership in professional bodies and support to
institutional relations with other ADR bodies:
throughout project implementation.

Budgetary implications | $39,940

3.2 Dissemination of publications and other information

The Arbitration Council’s objective for this component is to produce, publish and disseminate
arbitral awards and other relevant information in order to raise stakeholder awareness and ensure
transparency. By providing information to stakeholders in a reliable, transparent way, the
Arbitration Council also promotes stakeholder capacity building.

=  Maintenance of the Arbitration Council website. The Arbitration Council
website www.arbitrationcouncil.org (cutrently being re-designed) provides
information on the Council and the labour dispute resolution process. The website
also makes available copies of all decisions handed down by the Council. The new
website, when launched, will provide parties with related forms and additional
information on the hearing process and industrial relations issues. This will raise
awareness and also allow actual and potential parties to access necessary information
without having to travel to the Arbitration Council. DFGG Project funds will be
used for maintenance of the website.

»  Publication of arbitral decisions (awards and orders). Among the reasons that
the Arbitration Council has become a model institution of justice in Cambodia is the
transparency with which the Council decides cases brought before it.. Not only do
parties receive copies of the arbitral award issued in their case; all arbitral awards are
also posted on the Arbitration Council website within days of being issued with
English language translations of the awards being posted shortly thereafter. In
addition, a multi-volume hardback seties Compilation of Arbitral Awards and
Orders is published by the ACF twice a year.

These various publishing and dissemination outlets permit access by current and
potential parties and other stakeholders to the jurisprudence of the Arbitration
Council. By reading the jurisprudence, stakeholders can both appreciate the Council’s
comsistency in interpreting the law, and can better understand how the Council
interprets the law; this understanding in turn can prevent disputes that might
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otherwise occur if no interpretation were available. Publication of awards also allows
third parties to monitor compliance by the parties to the dispute. This project
proposal therefore includes financial support for the continuing publication and
dissemination of arbitral awards, through the website, published volumes and new
formats such as CD-ROM.

Development and production of publications and other tools designed to
build the capacity of actual and potential parties to present cases before the
Arbitration Council, as well as updating and re-printing existing publications. The
existing publications to be updated and re-printed include: basic question-and-answer
brochures on the Arbitration Council; the more advanced legal guide to the
Arbitration Council and Labour Dispute Resolution in Cambodia; and biographies of
the arbitrators, to facilitate the parties’ selection of arbitrators for their cases. New
publications and tools include: simple user guides to the Arbitration Council (guide
to case preparation, guide to hearings, etc.); the Arbitration Council annual report, to
promote transparency (including financial transparency), information-sharing and
partnership; and promotional tools (stickers, postcards, etc.) to advertise and
promote the Arbitration Council’s brand. All publications will be developed and
updated in-house, except for the promotional tools, which likely will be outsourced,
though under careful supervision of the Arbitration Council to ensure technical
accuracy and the consistency of messages.

Information line to provide advice on procedure and resources available to
parties. A dedicated telephone line will be set up to receive public telephone
inquiries, so that potential parties and other interested stakeholders can call for
information on the labour dispute resolution process. Calls will be answered by
regular ACF legal staff who will receive special training (via the ACF capacity
building budget line) for this purpose. The information line will be advertised as part
of the outreach and awareness raising activities described in Module 3.3 below.” This
approach is based on telephone-based services available at some overseas dispute
resolution bodies.”

Establishment and promotion of an Arbitration Council library and
information centre for parties and other interested stakeholders. Currently,
the Arbitration Council has a small but extensive (over 800 volumes) library with a
collection of international and Cambodian materials about labout law, industrial
relations, labour and alternative dispute resolution (conciliation/mediation and
arbitration) and general law. The Council believes that its library is the most extensive
collection in these fields available in Cambodia.

Currently, the library is used by arbitrators and staff of SAC and ACF only. The
Arbitration Council proposes to make the library accessible to stakeholders as an
information centre, promote its use, and staff it so that potential parties or their
representatives can be shown how to use the holdings in order to prepare their case
prior to a hearing at the Arbitration Council. The library would also assist

57 Because the operating costs (telephone, staffing, advertising) are already included in other budget lines, there is no
separate budget allocation for the information line.

58 For example, South Africa’s Commission for Conciliation, Mediation and Arbitration (CCMA) established a call
centre in June 2002, which the CCMA reports as having had a huge impact, with call numbers increasing on a
month to month basis. Commission for Conciliation, Mediation and Arbitration, Annual Report 2005/2006 (2006).
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Cambodian jurists and legal scholars who wish to conduct research in the fields
mentioned above.

In addition, as indicated in Strategy 4 in Module 3.1 above and in Section 9, Participation and
Partnerships Plan, the Arbitration Council will be cooperating with DFGG State Institutions
and Non-State Actors to disseminate information and raise awareness of its services. This
includes possible collaboration with MONASRI (on dissemination of relevant laws and
regulations), RNK (talkback radio and radio spots), MOI (dissemination via the One-Window
Service Offices) and appropriate Non-State Actors (dissemination via a one-stop shop on labour
dispute resolution, or via a simple printed guide to labour dispute resolution).

Table 13. Module 3.2 - Dissemination of Publications and Other Information to
Raise Stakeholder Awareness

What will be financed Website maintenance.

Publication of hardbound volumes of Compilation of
Arbitral Awards and Ordets.

Development and production of other existing and new
publications and tools.

Information line.

Library/information centre.

Who will be in Private company (website maintenance)
charge/carry out ACF LST (legal publications).

ACF CTT (other publications, information line and
library/information centre).

When/for how long Website maintenance: throughout project
will activity be carried | implementation.
out Publication of hardbound volumes of Compilation of

Arbitral Awards and Orders: twice a yeat.

Development and production of other existing and new
publications and tools: throughout project
implementation.

Information line: Y1-4.

Library/information centre:

Y1 (open for stakeholders), Y1-4 (additional book

purchases).
Budgetary implications | $111,696

3.3 Media relations and promotion

Media relations will be a key part of the Arbitration Council’s communications strategy and
therefore of its activities for outreach and awareness raising. Through careful and strategic use of
the media, the Arbitration Council will be able to promote itself to a wider audience than if it
were to rely on direct outreach activities. This proposal envisions that several activities (e.g.,
production of video tools) will be outsourced, though under careful supervision of the
Arbitration Council to ensure technical accuracy and the consistency of messages. To increase
the effectiveness of its communications activities, this proposal also plans hiring an international
media and communications expert to act as an occasional consultant during the project. In the
initial phase of the DFGG Project, the consultant will assist the ACF primarily with the
development, production and strategic use of the video tools (see below); as a result, during the
tirst and second years, the consultant will be hired via the production firm that is contracted to
produce the video tools.
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»  Development of video tools for mass outreach and training purposes. Given
the large size of the target group (the garment sector alone employs around 340,000
people), outreach via direct training is not feasible. Under this proposal, several
different video tools would be developed and tested, all of which have a high
potential for reaching large numbers of workers.” For background information on
the underlying communications strategy, see Section 12 below.

First tool: Arbitration Council Soap Opera

In 2005-2006, ILO-Better Factories Cambodia (BFC) produced two episodes of a
soap opera “At the Factory Gates”; an additional four episodes were produced in
2007. The soap opera was designed to educate workers in the garment sector about
important issues, such as occupational health and safety, the right to strike,
workplace harassment and maternity leave / breastfeeding rights. The seties was cast
with well-known Cambodian karaoke and television stars, and has proved to be very
popular drawing praise from workers, employers and even Prime Minister Hun Sen.
It is difficult to determine viewer numbers for broadcast television in Cambodia, but
information received from BFC concluded that over 50,000 workers saw the first
two episodes which were broadcast on national television (TVK and CTN) in 2000;
an additional 20,000 workers have seen one or more episodes during BFC-organised
viewings at factories.

The Arbitration Council Soap Opera (the title is still to be determined) is intended to
be a pilot for a new spin-off from “At the Factory Gates”. This proposal anticipates
producing a number of episodes, using the same established characters as “At the
Factory Gates” and adding new characters only as necessary. This requires
contracting the same production company used for “At the Factory Gates”. The
ACEF has already had preliminary discussions with this production company and with
BEC, to ensure that there are no copyright or production bartiers to proceeding in
this fashion.

In addition to broadcasting the Arbitration Council Soap Opera on television, this
proposal plans to screen episodes of the opera at Outdoor shows (see further below).

Second tool: Public Service Announcement (PSA)

The Public Service Announcement (PSA) is a televised and/or radio advertisement
of 30-60 seconds in length. The ACF proposes to create a PSA that advertises the
existence of the Arbitration Council, giving interested viewers contact details where
they can get more information about the Arbitration Council and its role in hearing
complaints of labour rights violations. The ACF plans to work with the same
production company as above, which would offer economies of scale and would also
allow use of some of the same characters as in the soap opera. The PSA will then be
aired on television and/or radio. It is hoped that the cooperation with RNK, another
DFGG State Institution, will facilitate this.

Third tool: Training Video
The Training Video is designed to orient new parties who have brought or wish to

bring claims before the Arbitration Council. The video is expected to run around 10-
15 minutes in length and is designed to put parties at ease and familiarise them with

9 Budgeting for the production of video tools is extremely complex. This proposal is based on preliminary quotes
from the video firm that produced the “At the Factory Gates” soap opera, mentioned in the following paragraph.
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the workings of the Arbitration Council, so that they are better prepared to appear in
a hearing before the arbitration panel. It is intended to be an informational video
which would explain to potential parties what the Arbitration Council is; how it
works; how claims may be brought; and what parties should expect or prepare
themselves for when their claim is heard (selection of arbitrators, hearing process,
etc.). The video would also have a promotional aspect, and thus would assist to build
confidence in the Arbitration Council. To this end, the video might incorporate
testimonials from former disputants who were satisfied after having their dispute
heard at the Arbitration Council.

For reasons of economies of scale, the ACF proposes to sub-contract the same
production company referred to above to create this training video, which would also
allow use of some of the same characters as in the soap opera. The video would be
shown to workers at Arbitration Council training sessions, at the SAC and at the
Arbitration Council library. Copies of the training video would also be provided to
various stakeholder groups (unions, factory managers, and other relevant
stakeholders) for them to screen.

RNK Talkback radio. In addition to using TV as a medium, the Arbitration
Council proposes to work together with RNK, to use the talkback radio program to
promote the Arbitration Council and raise awareness among workers and the general
population. Impact will be tracked to determine the effectiveness of this medium.

An Annual campaign including a range of tools (such as posters, TV and radio
spots), timed around Labour Day or another appropriate date/event, will include an
outdoor show in order to boost exposure. The show could include representatives
from unions that have won a case at the Arbitration Council. In addition, the
entertainment component might include personal appearances by one of the more
popular actors that have appeared in the soap opera, episodes of which would be
screened at the show. It may also include a contracted popular singer. The
entertainment component will help attract the audiences.

Media briefings, enhanced media relations and press monitoring. Media
briefings will be held regularly during the project, in order to build the capacity of
reporters and other media representatives to report accurately on the Arbitration
Council and the labour dispute resolution process in Cambodia. This will include
reaching out to the media by summarising and re-packaging notable arbitral awards,
in order to make them more accessible for journalists and to facilitate reporting to
the general public.

The media briefings will be followed up by enhanced media relations and outreach,
including the possibility of pitching stories to the media and bringing case winners
and losers in greater contact with the media so they can write their own stories.
Media relations will also help the Arbitration Council to generate publicity around
key events. For example, a small campaign targeting the media is carried out around
the National Industrial Relations Conference that is held annually. This conference is
aimed at expert participants and is not open to the general public, but in 2005 and
2006 the Arbitration Council was successful at generating some media coverage of
this event and the issues raised.
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At the same time, the ACF will continue and expand its current practice of
monitoring prominent press coverage of the Arbitration Council and labour disputes
in general, in order both to stay informed of current events in industrial relations as
well as to develop more targeted communications approaches in the future. To keep
the arbitrators and staff up to date on general labour and industrial relations issues,
the ACF prepates a weekly press update which is distributed to the entire Arbitration
Council family, and which summarises recent developments reported in the media.

Table 14. Module 3. 3 - Media Relations and Promotion

What will be financed | Development of soap opera.

Development and broadcast of Public Service
Announcement.

Development of training video.

RNK talkback radio.

Annual media campaign (including outdoor show).
Media briefing.

Who will be in Production company (soap opeta, Public Setvice
charge/carry out Announcement, training video).

ACF CTT, with advice from occasional media and
communications consultant (other activities).
When/for how long Soap opera: Y1 (development), Y2 (production and
will activity be carried launch), Y2-4 (broadcast and screening).

out Public Service Announcement: Y1-2 (production), Y2-4
(broadcast).

Training video: Y1 (production), Y1-4 (screening).
RNK talkback radio: Throughout project
implementation, depending on RNK programming
schedule.

Media campaign: Annually.

Media briefing: Regularly throughout project
implementation.

Media and communications consultant: Y1-4 (20 days in
Y1, 15 days in Y2, 10 days in Y3, 10 days in Y4).
Budgetary implications | $124,380

3.4 Stakeholder training

Stakeholder trainings are currently organised by the ACF, while the training itself is generally
conducted by arbitrators, the legal staff of the ACF and staff of the SAC.” Since the Arbitration
Council and its supporting bodies have been conducting stakeholder trainings since 2003, there
is already a range of training materials which have been prepared and tested. Likewise, there is an
existing evaluation system in place to assess the stakeholders’ satisfaction with the training
program; based on the feedback received from participants and trainers’ observations, training
materials are adjusted or new training materials and formats are prepared by the ACF legal and
training teams. It is expected that the ACF would continue to utilise this system. Trainings will
be scheduled during the Annual Planning Workshop (see Section 7, Institutional and
Implementation Arrangements.

%0 Training is carried out by the Arbitration Council, ACF and SAC representatives rather than being sub-contracted
to an outside entity. This is because no other training body has the detailed knowledge of the Arbitration Council
which is necessary to answer questions posed by participants.
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The main project activities in this module are the following:

»  Direct, targeted training of relevant stakeholders (primarily workers and
employers, conciliators and provincial labour officers, court officials, lawyers and
advocates, government officials, media, NGOs and other relevant groups). The
training will be tailored to each group, although the overall theme is similar.
Basic/introductory training will focus on the Arbitration Council (what is it; how it
works; what is the Arbitration Council’s jurisdiction; what kind of claims may be
brought before the Arbitration Council, and how to bring them; rights vs. interests
disputes; the advantages of binding vs. non-binding arbitration; the rights and
responsibilities of parties to a dispute before the Arbitration Council). Advanced
training will build the capacity of parties and advocates to prepare and present their
cases before the Arbitration Council. Based on feedback from the trainings, new
topics may be incorporated as needed.

In some cases, workers will be trained in joint sessions with employers (e.g., by
inviting the management and union representatives for a particular factory), to
promote a shared understanding of labour rights and labour dispute resolution. In
other cases, workers and employers would be trained separately.

Ministry conciliators will receive intensive and maintenance training. Because of the
important role that the conciliators play in resolving disputes prior to arbitration, it is
vital that they understand clearly how the Arbitration Council works and what the
Arbitration Council jurisprudence is; the same is true for provincial labour officers.
The project proposal therefore anticipates annual training events for conciliators,
selected Ministry officials and provincial labour officers.

Training for current and future court officials (sitting judges, court clerks and student
judges) will also include information on the relationship between the Arbitration
Council (and, more generally, arbitration) and the courts.

Training for current and future lawyers and advocates (including local NGOs) will
focus on how to prepare and present cases before the Arbitration Council, with a
view to assisting the trainees to understand the nuances of arbitral proceedings and
to be the best advocates they can be for their clients. Activities focusing on future
lawyers and advocates include training sessions for law students at local universities
as well as for student lawyers at the Lawyer Training Center.

Relevant government officials will be targeted as appropriate. For example, provincial
and local officials, including District Ombudsmen and other officials of One-
Window Service Office based in an area chosen as a target for Arbitration Council
expansion would be invited to training sessions held in that province. The
expectation is that government officials will gain knowledge of the Arbitration
Council and will thus be better able to direct labour disputes to the Arbitration
Council, if and when they arise. Representatives from relevant NGOs will similarly
be included in training sessions, held at provincial and local level, as appropriate.

Prospected numbers of participants in each of the above training programmes compared to
current levels can be found in Table 18 further below.

61



Table 15. Module 3.4 - Stakeholder Training

What will be financed | Training programmes, including venue, snacks,
transportation and accommodation as appropriate:
Training employees/employers in Phnom Penh.
Training employees/employers in provinces.
Training Ministry conciliators.

Training Ministry provincial labour officers.
Training sitting judges.

Training court clerks.

Training student judges.

Training advocates.

Training lawyer trainees.

Training law students at universities.

Who will be in ACF CTT (otganising trainings).

charge/carry out Arbitrators, ACF LST and SAC (conducting trainings).
When/for how long Training employees/employers in Phnom Penh: Y1-4
will activity be carried | (320 participants in each yeat).

out Training employees/employers in provinces: Y1-4 (160

participants in each year).

Training Ministry conciliators: Y1-4 (50 participants in
each year).

Training Ministry provincial labour officers: Y1-4 (30
participants in each year).

Training sitting judges: Y1-4 (50 patticipants in each
year).

Training court clerks: Y1-4 (100 participants in each
year).

Training student judges: Y1-4 (65 participants in each
year).

Training advocates: Y1-4 (50 participants in each year).
Training lawyer trainees: Y1-4 (50 participants in each
year).

Training law students at universities: Y1-4 (320
participants in each year).

Budgetary implications | $72,910

Component 4. General Operations and Project Management

The ACF is tasked with providing managerial, technical and financial suppott to the Arbitration
Council, while maintaining its independence and integrity (by separating the arbitral and
management/ technical/financial functions). The ACF will continue supporting the operations of
the Arbitration Council under the DFGG Project.

Under the Board of Directors, the Executive Director currently manages the ACF with a full
staff and a 2008 budget of just over US$475,000 per year. This DFGG Project proposal,
however, carries a significantly higher budget because of the Arbitration Council’s increased level
of activity and the expansion of services, as described in Modules 2.1, 2.3 and the supporting
activities described in Components 1 and 3. This increased activity level will require greater
funding to effectively and competently handle the increased caseload that is expected to result
(e.g., greater number of arbitrator honoraria, increased facilities to provide a second hearing
room); to produce the new and/or increased outputs (e.g., soap operas, additional training
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programmes; and to provide a more robust infrastructure in order to operate at a high level of
effectiveness in the Council’s expanded work (e.g., increased staffing, expanded facilities,
additional hardware). The comparison of current and increased/new outputs is presented in
Table 18 below. World Bank requirements also imply increased costs in specific areas (e.g.,
additional staff for procurement, increased expenditure on monitoring and evaluation), while
there are likewise to be expected to be increased administrative and core costs.

The implications of the Arbitration Council’s increased level of activities and expanded services
under the DFGG Project for staffing levels and salaries; housing and rental fees; equipment
needs; and monitoring and evaluation are described in greater detail below.

Staffing levels and salaries

ACF staffing levels are discussed in detail in Section 7 of this proposal. ACF staffing costs
(including salaries and benefits) under this component cover the executive management, finance
and administration and in-house monitoring and evaluation functions. These costs comprise
$481,783 over the four years of the DFGG Project, ot roughly 15.9% of the total budget for that
period.

Additional ACF staffing costs”' are included under the relevant components described above: the
Legal Support Team costs ($402,924 over four years) are included under Component 2 and the
Communication and Training Team staff costs ($115,200) are included under Component 3. All
these staff costs together comprise $999,907 or around 33% of the overall four-year budget
proposed for the AC component under DFGG.”

Although this is a significant percentage of overall costs, it appears consistent with the levels
found at labour dispute resolution bodies in other countries. For example, South Africa’s
Commission for Conciliation, Mediation and Arbitration (CCMA) reports that full-time staff
costs are around 40% of the overall budget. In other countries, the percentage may be even
higher: a similar body in an industrialised country reports that employee expenses are slightly
over 45% of total expenses.

ACEF staff costs are broken down into salary and benefits, discussed below.

Salaries are comprised of twelve monthly salary payments (from which employee tax is deducted
by the ACF and remitted to the RGC, in accordance with law) and an additional (thirteenth
month) salary which is distributed to each staff member at the end of the calendar year, provided
that the staff member has received a satisfactory performance evaluation.”

Benefits are set out in ACF’s human resources policies, and include the following:
- Provident fund. Five percent of the employee’s monthly salary is deposited into an
interest-bearing fund, which employees receive upon separation (resignation or
termination) from the ACF. This modality also provides against the ACF’s employer

! Due to World Bank / IDA funding restrictions on expenditures, all ACF staff costs are listed under the category
of consultants. See Section 11, Procurement Plan, for more details.

02 Tt is expected that a new tax, the employer contribution for occupational risk insurance, paid to the National
Social Security Fund, will come into effect in 2008 or 2009. This contribution, although small (currently scheduled
at 0.8% of salary), would increase the projected salary costs slightly.

63 ACF has an established procedure for performance evaluations. All supervisors evaluate the performance of their
staff by the end of the year: managers evaluate their teams, the Executive Director evaluates the managers, and the
Board of Directors evaluates the Executive Director. The results of these evaluations are the basis for distributing
the thirteenth-month payment and for any performance-based salary increases that may be given.
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liability under the Labour Law to pay an indemnity for dismissal or severance
payment to staff who are terminated.

- Hospitalisation insurance. ACF staff are insured under a group policy for major
medical (in-patient only) costs.

- Outpatient medical benefit. Each ACF staff may seek reimbursement for up to $200
per year against authorised receipts for outpatient medical expenses.

ACF salaries have been set at the levels deemed necessary to recruit and retain qualified staff.
Salaries in Cambodia have risen dramatically in recent years, and recruitment and retention are
particularly difficult for senior and management positions.”* Research and benchmarking carried
out in December 2007 has confirmed that ACF salaries are set at appropriate levels.”” Most ACF
staff are professionals in the fields of law, finance and administration, or communications,
marketing and training. At the same time, it should be noted that the work performed by ACF
staff is unique (and uniquely challenging) insofar as there are no other organisations in Cambodia
similarly tasked with the responsibility of providing full-time support to sustain a quasi-judicial
state institution. Therefore, the ACF seeks to recruit and retain top quality staff — and so the
appropriate comparators for salaries are what staff of that same level could earn at leading law
firms, NGOs or private sector enterprises. ACF salaries are at or below these levels.

It should also be noted that the salary level for ACF executive management positions (Executive
Director, Deputy Executive Director) is greater than the typical NGO rates. This is due to the
fact that the executive management is expected to operate at a higher level than that generally
found at NGOs in Cambodia. However given the enormous variety in NGOs (including
differences in substantive work, budgets, and target areas), the range in NGO salaries for top-
level managers is understandably very broad® — suggesting that median NGO salaries are not an
appropriate benchmark for ACF. ACF executive management is generally drawn from
international or multilateral organisations (e.g., the EU, USAID, etc.) or the private sector, and
the compensation is therefore set at a correspondingly higher level.

In order to ensure that staff salaries maintain their value in the face of rising inflation, and as a
measure to retain staff, the ACF has, since its establishment, made an annual cost-of-living
adjustment to its salaries. This adjustment is based on the official Consumer Price Index statistics
for Phnom Penh, as published by the RGC’s National Institute of Statistics. Adjustments are
usually made in February (retroactive to January) of each year.”

In order to retain staff, ACF management seecks to reward exceptional performance through
salary increases as well as other strategies such as opportunities for internal staffing promotion

%+ In October 2007, local human resources consultant Sandra D’Amico, whose company HR Inc. has been tracking
salary levels in Cambodia for three years, said wages for managers and technical staff are “jumping” because of
talent shortages in almost every industry, and that finding good management skills is the biggest problem. “At the
management level...[s|alaries start at $1000 and go all the way up... It’s a myth that salaries are low in Cambodia.”
Susan Postlewaite, “Skilled worker shortage inflates salary payscales”, Phnom Penb Post, Oct. 5-18 2007, p. 5.

% During the period December 7-12, 2007, ACF surveyed salary data of comparable legal organisations in Phnom
Penh via discussions with managing partners at two leading law firms, senior staff at a leading legal NGO, and a
private sector human resources consultant, in addition to reviewing the recent literature on the topic.

% In a recent survey of NGOs in Cambodia, the monthly salary range for organizational leaders varied from $520 to
$3087. Cooperation Committee for Cambodia, CCC Survey of Salary and Benefits for National Staff of
International and Cambodian NGOs (Phnom Penh: October 2007).

67 The ACF understands that under the World Bank’s guidelines, inflationary cost adjustments are not permitted in
the DFGG budget. However, the ACF intends to seck additional funds on an annual basis from the centralised
DFGG Project contingency fund, in order to increase salaries by the official rate of inflation.
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and other non-monetary benefits. When staff have received a superior performance evaluation at
the end of the year, they will be eligible for a salary increase for the following year.

The organisational chart and different staff positions are also designed to aid retention. For
example, the Senior Legal Officer position was created both to fill a need for senior legal talent
and also to serve as a position to which Legal Officers may aspire — and thus as a potential
means to retain qualified legal staff who may otherwise depart the ACF. At the same time,
having a Senior Legal Officer in place mitigates any consequences that might result from the
departure of the Chief Legal Officer. At the management level, the Deputy Executive Director
position serves a similar function (in addition to that position’s substantive job description).

Housing and rental fees

In the past few years, Phnom Penh has experienced a booming real estate market, which has led
to steep increases in office rental fees. The Arbitration Council is not exempt from this
phenomenon: when the office rental contract expired and was renewed in March 2008, the
Arbitration Council’s monthly rent roughly doubled. As a consequence, the Arbitration Council
plans to re-locate its chambers and offices (including the ACF and SAC offices) to a different
locale and building in Phnom Penh during the term of the DFGG Project. The decision
regarding the particular area and building to house the Arbitration Council will be informed by
both the economic rationale to find less costly real estate, as well as the projected physical need
for greater space to accommodate multiple hearing and mediation rooms and also larger office
space for the increased staff and support services.

Equipment needs

Expanded activities, increased staffing levels at the ACF and SAC, and the re-location to a larger
facility will require the purchase of additional office furniture and additional office equipment,
such as computers and printers. Other purchases are budgeted during the four years of the
DFGG Project as lifecycle replacements for current equipment, most of which was purchased in
2005. A vehicle (for mobile teams and trainings in the province) is also included in the budget.

Monitoring and evaluation

The Arbitration Council’s current M&E activities are limited in number and scope. T